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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-25) 


COUNTRY OF ORIGIN MARKING 
OF PRODUCTS FROM THE WEST BANK AND GAZA 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of policy. 


SUMMARY: This document notifies the public that, for country of ori- 
gin marking purposes, goods which are produced in the West Bank and 
Gaza Strip shall be properly marked as “West Bank,” “Gaza” or “Gaza 
Strip” and shall not contain the words “Israel,” “Made in Israel,” “Oc- 
cupied Territories-Israel,” or words of similar meaning. 


EFFECTIVE DATE: For those persons whose ruling is revoked, the 
position set forth in this document is effective for merchandise entered 
or withdrawn from warehouse for consumption on or after June 19, 
1995; for all other persons, this document is effective on April 6, 1995. 


FOR FURTHER INFORMATION CONTACT: Wende Schuster, Spe- 
cial Classification and Marking Branch, (202) 482-6980. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin (or its con- 
tainer) imported into the U.S. shall be marked in a conspicuous place as 
legibly, indelibly, and permanently as the nature of the article (or its 
container) will permit, in such a manner as to indicate to the ultimate 
purchaser in the U.S. the English name of the country of origin of the 
article. Failure to mark an article in accordance with the requirements 
of 19 U.S.C. 1304 shall result in the levy of a duty of ten percent ad valo- 
rem. Part 134, Customs Regulations (19 CFR Part 134), implements the 


country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 
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PAsT POLICY 


In the past, Customs has taken the position that in order for the coun- 
try of origin marking of a good which is produced in the West Bank or 
Gaza Strip to be considered acceptable, it must be marked with the 
words “Israel,” “Product of Israel,” or “Israeli-Occupied West Bank (or 
Gaza),” or words of similar meaning. In all such instances, Customs re- 
quired that the word “Israel” must appear in the marking designation. 
For instance, in HRL 718329 dated December 21, 1981, Customs held 
that it is acceptable to mark goods which were produced on the West 
Bank of the Jordan River with the phrase “Israeli-Occupied West 
Bank,” “Made in Israel,” or “Israel” and to indicate such marking desig- 
nation on the Certificate of Origin Form A for purposes of the General- 
ized System of Preferences (GSP). In another case concerning goods 
produced on the West Bank of the Jordan River (HRL 718125 dated No- 
vember 12, 1981), Customs held that these goods must be marked with 
the designators “Israeli-Occupied West Bank”, “Made in Israel”, or “Is- 
rael” for purposes of indicating the country of origin of the merchandise 
pursuant to 19 U.S.C. 1304. In addition, in HRL 730094 dated January 
30, 1987, Customs held that the proper country of origin marking desig- 
nation for soap which is produced in the West Bank is “Israeli-occupied 
West Bank” or simply “Israel”. Finally, in HRL 734609 dated May 26, 
1992, which concerned the proper country of origin marking of fruits 
and vegetables imported into the U.S. from the Gaza Strip, Customs 


held that the designation “West Bank” is not an acceptable country of 
origin marking because the United States does not recognize the West 
Bank territory as an independent political entity. Consequently, Cus- 
toms stated in HRL 734609 that as the Gaza Strip has a similar status as 
the West Bank, the country of origin markings, “Israel-Occupied 
Gaza,” “Made in Israel,” or “Israel” but not simply the word “Gaza” can 
be used on goods which are produced in Gaza. 


RECOGNITION OF WEST BANK AND GAZA STRIP 


The Department of State has advised that in accordance with the Is- 
raeli-PLO Declaration of Principles on Interim Self-Government Ar- 
rangements (“the DOP”), which was signed in Washington, D.C. on 
September 13, 1993, Israel has agreed to transfer certain powers and 
responsibilities to the Palestinian Authority. Under this Agreement, Is- 
rael has also consented to make a similar transfer to a superseding, 
elected Palestinian Council, as part of interim self-governing arrange- 
ments in the West Bank and Gaza Strip. As part of this Agreement, the 
Palestinian Authority has agreed to administer its own tariff revenue 
collection and other customs matters. The Palestinian Authority also 
acceded to set its own tax policy under the terms of an implementing 
agreement which was concluded in Cairo on May 4, 1994. In view of 
these recent developments, the U.S. Department of the State has ad- 
vised the U.S. Department of the Treasury by letter dated October 24, 
1994, that, in their view, the primary purpose of 19 U.S.C. 1304 would be 
best served if goods which are produced in the West Bank and Gaza 
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Strip are permitted to be marked “West Bank” or “Gaza Strip.” The De- 
partment of State believes that labeling goods as coming from the “West 
Bank” or “Gaza” will provide American purchasers with important 
information indicating their origin, which is the primary purpose of 
19 U.S.C. 1304. 


RELIANCE UPON ADVICE FROM STATE DEPARTMENT 


Customs has previously relied upon advice received from the U.S. De- 
partment of State in making determinations regarding the “country of 
origin” of a good for marking purposes. In T.D. 49743 dated November 
10, 1938, the question was whether products imported from German- 
occupied territories were regarded as products of Germany for the pur- 
poses of the marking provisions of the Tariff Act of 1930, and for 
determining applicable rates of duty. Based upon instructions given by 
the U.S. Department of State, Customs held that as a result of a change 
in jurisdiction from Czechoslovak to German in the Sudeten areas 
which were under German occupation, products which were manufac- 
tured in those areas and were exported on or after the date of German 
occupation were considered products of Germany for purposes of coun- 
try of origin marking. 

In United States v. Friedlaender & Co., Inc., C.C.PA. (February 26, 
1940), the issue involved the proper country of origin marking of im- 
ported merchandise which was wholly manufactured in Czechoslova- 
kia, except at the time the goods were exported, the territory in which 
the goods were manufactured was under German occupation. Customs 
held that marking the goods as products of Czechoslovakia was not ac- 
ceptable, based upon instructions set forth in T.D. 49743. The court 
agreed with Customs and held that as the goods were exported at a time 
when that part of Czechoslovakia in which the goods were manufac- 
tured was under German occupation, the marking “Czechoslovakia” 
was not in compliance with the requirements of the marking statute, 
and the goods should be marked to indicate “Germany” as the country 
of origin. However, in a later Treasury Decision (T.D. 51360 dated No- 
vember 30, 1945), the position taken by Customs in T.D. 49743 was re- 
scinded. In T.D. 51360, Customs stated that the U.S. Department of 
State advised that the boundaries of Czechoslovakia had been reestab- 
lished as they existed prior to the date of the occupation by Germany, 
and that the United States recognized Czechoslovakia as an indepen- 
dent state. Based upon this information, Customs reversed the position 
taken in T.D. 49743, and concluded that articles which were manufac- 
tured or produced in Czechoslovakia after May 8, 1945, should be re- 
garded as products of Czechoslovakia for purposes of the marking 
provisions of the Tariff Act of 1930. 

Accordingly, consistent with prior Customs decisions, Customs is re- 
lying upon advice from the Department of State for purposes of defining 
the term “country” within the meaning of section 134.1(a), Customs 
Regulations (19 CFR 134.1(a)). 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 16, APRIL 19, 1995 


REVOCATION OF PRIOR RULINGS 


On November 23, 1994, Customs issued telex 6327071, which stated 
that Customs was proposing to change its position regarding the coun- 
try of origin marking requirements for goods made in the West Bank 
and Gaza Strip. In the telex, Customs stated that effective immediately 
merchandise which is produced in the West Bank or Gaza Strip may be 
properly marked with the words “West Bank,” “Gaza,” or “Gaza Strip,” 
without the words “Israel,” “Product of Israel,” or “Israeli-Occupied 
West Bank,” or words of similar meaning, also appearing in the mark- 
ing designation. The telex further stated that Customs would publish a 
notice in the CUSTOMS BULLETIN requesting public comment on the 
modification or revocation of prior rulings concerning this matter. 
However, it was further noted in the telex that until such modification 
or revocation is effected, the prior rulings concerning the proper mark- 
ing of goods made in the West Bank or Gaza Strip would remain valid 
and goods may continue to be marked in accordance with them. 

On February 8, 1995, Customs published a notice in the CUSTOMS 
BULLETIN (Volume 29, Number 6), propesing to revoke Headquarters 
Ruling Letters (HRL’s) 718329, 718125, 730094, and 734609, to reflect 
the position that goods which are produced in the West Bank or Gaza 
Strip shall be regarded as a product of the West Bank or Gaza Strip in 
accordance with the requirements of 19 U.S.C. 1304 and 19 CFR Part 
134, and shall be marked as “West Bank,” “Gaza” or “Gaza Strip,” and 
shall not contain the words “Israel,” “Made in Israel,” “Occupied Terri- 
tories-Israel,” or words of similar meaning. 

Two comments received in response to the February 8, 1995, Cus- 
TOMS BULLETIN notice both of which were favorable to the Customs pro- 
posal. One commenter, however, suggested that Customs expand the 
proposed position by allowing goods which are produced in the West 
Bank or Gaza Strip to be marked as “West Bank,” “Gaza,” “Palestine,” 
“West Bank, Palestine,” or “Gaza, Palestine.” The U.S. Department of 
State has not identified the area within the West Bank or Gaza Strip as 
one that should be recognized as “Palestine.” Therefore, articles which 
are produced in the West Bank or Gaza Strip may not be marked as 
products of “Palestine.” 


NEw POSITION 


This document notifies the public that unless excepted from mark- 
ing, goods which are produced in the territorial areas known as the West 
Bank or Gaza Strip shall be marked as “West Bank,” “Gaza,” or “Gaza 
Strip” in accordance with the requirements of 19 U.S.C. 1304 and 
19 CFR Part 134, and shall not contain the words “Israel,” “Made in Is- 
rael,” “Occupied Territories-Israel,” or words of similar meaning. This 
document also revokes prior ruling letters (HRL’s 718329, 718125, 
730094, and 734609) regarding the country of origin marking require- 
ments for goods which are produced in the West Bank and Gaza Strip. 
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For those persons whose ruling is revoked, the position stated in this 
document is effective for merchandise which is entered or withdrawn 
from warehouse for consumption on or after June 19, 1995; for all other 
persons, this document is effective April 6, 1995. 


Dated: April 3, 1995. 


STuART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register, April 6, 1995 (60 FR 17607)] 





(T.D. 95-26) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
APRIL 1 THROUGH JUNE 30, 1995 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 


Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 





US. 
Country Name of currency dollars 


$0.732700 
0.103410 
0.035361 
1.106195 
0.714796 
0.118399 
0.183824 
0.231321 
0.207512 
0.727802 
0.129328 
0.031776 
N/A 
1.615000 
N/A 





0.000579 
0.011594 
0.395993 
0.146628 
0.649815 
0.654800 
0.162061 

N/A 
0.006877 
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FOREIGN CURRENCIES—Quarterly rates of exchange: April 1 through 
June 30, 1995 (continued): 





US. 
Country Name of currency dollars 


Singapore $0.710227 
South Africa, Republic of 0.278707 
Spain 0.007882 
Sri Lanka 0.020255 
Sweden 0.135805 
Switzerland 0.889521 
Thailand 0.040617 
United Kingdom 1.616000 
Venezuela 0.005882 








Dated: April 3, 1995. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 





(T.D. 95-27) 
FOREIGN CURRENCIES 


DaiLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR MARCH 1995 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


March 1, 1995 $0.004286 
March 2, 1995 .004301 
March 3, 1995 .004353 
March 4, 1995 .004353 
March 5, 1995 .004353 
March 6, 1995 .004496 
March 7, 1995 .004480 
March 8, 1995 .004412 
March 9, 1995 .004405 
March 10, 1995 .004361 
March 11, 1995 .004361 
March 12, 1995 .004361 
March 13, 1995 .004367 
March 14, 1995 004355 
March 15, 1995 .004441 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
March 1995 (continued): 


Greece drachma (continued): 


March 16, 1995 $0.004396 
March 17, 1995 .004402 
March 18, 1995 .004402 
March 19, 1995 004402 
March 20, 1995 .004349 
March 21, 1995 .004305 
March 22, 1995 004345 
March 23, 1995 .004331 
March 24, 1995 .004309 
March 25, 1995 .004309 
March 26, 1995 .004309 
March 27, 1995 .004359 
March 28, 1995 .004397 
March 29, 1995 .004404 
March 30, 1995 .004369 
March 31, 1995 004437 


South Korea won: 


March 1, 1995 $0.001267 
March 2, 1995 .001264 
March 3, 1995 .001262 
March 4, 1995 .001262 
March 5, 1995 .001262 
March 6, 1995 .001260 
March 7, 1995 .001265 
March 8, 1995 .001268 
March 9, 1995 .001269 
March 10, 1995 .001271 
March 11, 1995 .001271 
March 12, 1995 .001271 
March 13, 1995 .001272 
March 14, 1995 .001277 
March 15, 1995 .001276 
March 16, 1995 .001278 
March 17, 1995 .001279 
March 18, 1995 .001279 
March 19, 1995 .001279 
March 20, 1995 .001284 
March 21, 1995 .001286 
March 22, 1995 .001289 
March 23, 1995 .001296 
March 24, 1995 .001300 
March 25, 1995 .001300 
March 26, 1995 .001300 
March 27, 1995 .001292 
March 28, 1995 .001294 
March 29, 1995 .001292 
March 30, 1995 .001291 
March 31, 1995 .001291 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
March 1995 (continued): 


Taiwan N.T. dollar: 


March 1, 1995 $0.037908 
March 2, 1995 .037922 
March 3, 1995 .037965 
March 4, 1995 .037965 
March 5, 1995 .037965 
March 6, 1995 .038095 
March 7, 1995 .038124 
March 8, 1995 .038462 
March 9, 1995 .038329 
March 10, 1995 .038300 
March 11, 1995 .038300 
March 12, 1995 .038300 
March 13, 1995 .038285 
March 14, 1995 .038300 
March 15, 1995 .038314 
March 16, 1995 .038373 
March 17, 1995 .038432 
March 18, 1995 .038432 
March 19, 1995 .038432 
March 20, 1995 .038506 
March 21, 1995 .038447 
March 22, 1995 .038417 
March 23, 1995 .038447 
March 24, 1995 .038447 
March 25, 1995 .038447 
March 26, 1995 .038447 
March 27, 1995 .038373 
March 28, 1995 .038402 
March 29, 1995 .038388 
March 30, 1995 .038476 
March 31, 1995 .038462 


Dated: April 3, 1995. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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(T.D. 95-28) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RaTES FOR Marcu 1995 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
rmore from the quarterly rates published in Treasury Decision 95-3 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: None. 


Australia dollar: 


March 20, 1995 $0.723800 
March 21, 1995 -726400 
March 22, 1995 -725000 
March 23, 1995 -725300 
March 24, 1995 -728500 
March 25, 1995 -728500 
March 26, 1995 -728500 
March 27, 1995 -725200 
March 28, 1995 -727300 


March 29, 1995 -723900 
March 30, 1995 -728000 


Austria schilling: 


March 1, 1995 $0.096990 
March 2, 1995 .097401 
March 3, 1995 .098980 
March 4, 1995 .098980 
March 5, 1995 .098980 
March 6, 1995 .101555 
March 7, 1995 103379 
March 8, 1995 101938 
March 9, 1995 .101937 
March 10, 1995 .100575 
March 11, 1995 .100575 
March 12, 1995 -100575 
March 13, 1995 .100927 
March 14, 1995 100510 
March 15, 1995 102537 
March 16, 1995 101675 
March 17, 1995 .102574 
March 18, 1995 .102574 
March 19, 1995 102574 
March 20, 1995 101359 
March 21, 1995 100293 
March 22, 1995 .101017 
March 23, 1995 .100946 
March 24, 1995 100179 
March 25, 1995 .100179 
March 26, 1995 100179 
March 27, 1995 -101060 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 1995 


(continued): 


Austria schilling (continued): 


March 28, 1995 
March 29, 1995 
March 30, 1995 
March 31, 1995 


Belgium franc: 


March 1, 1995 

March 2, 1995 

March 3, 1995 

March 4, 1995 

March 5, 1995 

March 6, 1995 

March 7, 1995 

March 8, 1995 

March 9, 1995 

March 10, 1995 
March 11, 1995 
March 12, 1995 
March 13, 1995 
March 14, 1995 
March 15, 1995 
A. Ge ae ee Po OO! 
ee: ne oo henner m TI). 7 6a Ss 
March 18, 1995 
March 19, 1995 
March 20, 1995 
March 21, 1995 
March 22, 1995 
March 23, 1995 
March 24, 1995 
March 25, 1995 
March 26, 1995 
March 27, 1995 
March 28, 1995 
March 29, 1995 
March 30, 1995 
March 31, 1995 


Brazil real: 


March 16, 1995 
March 17, 1995 
March 18, 1995 
March 19, 1995 
March 20, 1995 
March 21, 1995 
March 22, 1995 
March 23, 1995 
March 24, 1995 
March 25, 1995 
March 26, 1995 
March 27, 1995 
March 28, 1995 
March 29, 1995 
March 30, 1995 
March 31, 1995 


$0.102093 
102655 
-100662 
102978 


$0.033135 
.033267 
.033795 
033795 
033795 
.034626 
.035026 
.034674 
034662 
.034165 
.034165 
.034165 
.034305 
.034270 
037552 
.034650 
.034928 
.034928 
034928 
034554 
.034188 
034435 
.034376 
.034188 
.034188 
.034188 
.034530 
.034868 
035051 
034423 
.035273 


$1.112347 
1.113586 
1.113586 
1.113586 
1.095290 
1.113586 
1.103753 
1.101322 
1.100110 
1.100110 
1.100110 
1.198901 
1.198901 
1.103753 
1.108647 
1.111111 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 1995 
(continued): 


Denmark krone: 


March 2, 1995 $0.172473 
March 3, 1995 175239 
March 4, 1995 175239 
March 5, 1995 175239 
March 6, 1995 176882 
March 7, 1995 .179147 
March 8, 1995 178348 
March 9, 1995 178031 
March 10, 1995 175886 
March 11, 1995 175886 
March 12, 1995 175886 
March 13, 1995 176554 
March 14, 1995 .176538 
March 15, 1995 178955 
March 16, 1995 177778 
March 17, 1995 178731 
March 18, 1995 178731 
March 19, 1995 178731 
March 20, 1995 .177936 
March 21, 1995 .176569 
March 22, 1995 177825 
March 23, 1995 177857 
March 24, 1995 .177226 
March 25, 1995 .177226 


March 26, 1995 .177226 
March 27, 1995 .179276 
March 28, 1995 .180278 
March 29, 1995 .181192 
March 30, 1995 .179469 
March 31, 1995 .183503 


Finland markka: 


March 1, 1995 $0.221902 
March 2, 1995 .223214 
March 3, 1995 .226193 
March 4, 1995 .226193 
March 5, 1995 .226193 
March 6, 1995 .230282 
March 7, 1995 .231374 
March 8, 1995 .229174 
March 9, 1995 .229779 
March 10, 1995 225785 
March 11, 1995 .225785 
March 12, 1995 .225785 
March 13, 1995 .226193 
March 14, 1995 .226989 
March 15, 1995 .230362 
March 16, 1995 .228493 
March 17, 1995 .229410 
March 18, 1995 .229410 
March 19, 1995 .229410 
March 20, 1995 .226886 
March 21, 1995 .226270 
March 22, 1995 .227092 
March 23, 1995 .227195 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 1995 


Finland markka (continued): 


$0.225454 


225454 
225454 
.226680 
.227687 
.228415 
.226860 
229991 


$0.197746 


.197746 
-197746 
.201735 
.203190 
.201613 
.201715 
199084 
-199084 
.199084 
-199203 
-199501 
.202593 
.201126 
.201877 
.201877 
.201877 
200401 
-199900 
-201005 
.200965 
200200 
200200 
.200200 
202265 
.203355 
.205086 
.203583 
.207900 


$0.682734 


685636 
.696718 
.696718 
.696718 
-715052 
-727802 
-717618 
-717618 
-708065 
-708065 
-708065 
-710480 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 1995 
(continued): 


Germany mark (continued): 


March 14, 1995 $0.707514 
March 15, 1995 .721761 
March 16, 1995 -715717 
March 17, 1995 -721761 
March 18, 1995 -721761 
March 19, 1995 .721761 
March 20, 1995 -713572 
March 21, 1995 -705965 
March 22, 1995 -711086 
March 23, 1995 -710581 
March 24, 1995 -704970 
March 25, 1995 .704970 
March 26, 1995 -704970 
March 27, 1995 711389 
March 28, 1995 .718649 
March 29, 1995 722543 
March 30, 1995 -708466 
March 31, 1995 -725426 


Ireland pound: 


March 6, 1995 $1.629500 
March 7, 1995 1.636000 


Italy lira: 


March 17, 1995 $0.000576 
March 18, 1995 .000576 
March 19, 1995 .000576 
March 20, 1995 .000579 
March 22, 1995 .000583 
March 23, 1995 .000577 
March 24, 1995 .000580 
March 25, 1995 .000580 
March 26, 1995 .000580 
March 29, 1995 .000585 
March 30, 1995 .000582 
March 31, 1995 .000586 


Japan yen: 


March 3, 1995 $0.010593 
March 4, 1995 .010593 
March 5, 1995 .010593 
March 6, 1995 .010799 
March 7, 1995 .011007 
March 8, 1995 .010957 
March 9, 1995 011041 
March 10, 1995 .010961 
March 11, 1995 .010961 
March 12, 1995 010961 
March 13, 1995 .011050 
March 14, 1995 .010993 
March 15, 1995 .011186 
March 16, 1995 .011074 
March 17, 1995 .011212 
March 18, 1995 .011212 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 1995 
(continued): 


Japan yen (continued): 


March 19, 1995 $0.011212 
March 20, 1995 .011183 
March 21, 1995 .011188 
March 22, 1995 .011246 
March 23, 1995 .011324 
March 24, 1995 .011223 
March 25, 1995 .011223 
March 26, 1995 .011223 
March 27, 1995 .011227 
March 28, 1995 .011208 
March 29, 1995 .011324 
March 30, 1995 .011169 
March 31, 1995 .011514 


Malaysia dollar: 


March 13, 1995 $0.644454 
March 21, 1995 .281650 


Mexico peso: 


March 1, 1995 $0.167785 
March 2, 1995 .167504 
March 3, 1995 .165017 
March 4, 1995 .165017 
March 5, 1995 .165017 
March 6, 1995 .151515 
March 7, 1995 144928 
March 8, 1995 .146628 
March 9, 1995 131579 
March 10, 1995 .157480 
March 11, 1995 .157480 
March 12, 1995 157480 
March 13, 1995 .154560 
March 14, 1995 .152207 
March 15, 1995 144928 
March 16, 1995 .137931 
March 17, 1995 138696 
March 18, 1995 .138696 
March 19, 1995 .138696 
March 20, 1995 .142857 
March 21, 1995 .140845 
March 22, 1995 138313 
March 23, 1995 .140845 
March 24, 1995 .145985 
March 25, 1995 .145985 
March 26, 1995 .145985 
March 27, 1995 .148810 
March 28, 1995 .146628 
March 29, 1995 .146843 
March 30, 1995 .147929 
March 31, 1995 .146628 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 1995 
(continued): 


Netherlands guilder: 


March 1, 1995 $0.608717 
March 2, 1995 .611247 
March 3, 1995 621157 
March 4, 1995 .621157 
March 5, 1995 .621157 
March 6, 1995 637227 
March 7, 1995 .648550 
March 8, 1995 .639509 
March 9, 1995 .639632 
March 10, 1995 .631074 
March 11, 1995 .631074 
March 12, 1995 .631074 
March 13, 1995 633152 
March 14, 1995 .630557 
March 15, 1995 643128 
March 16, 1995 637755 
March 17, 1995 643542 
March 18, 1995 643542 
March 19, 1995 643542 
March 20, 1995 .636132 
March 21, 1995 629525 
_ March 22, 1995 .6384156 
March 23, 1995 .633714 
March 24, 1995 .624766 
March 25, 1995 .624766 
March 26, 1995 .624766 
March 27, 1995 .634558 
March 28, 1995 .641149 
March 29, 1995 .645036 
March 30, 1995 .632671 
March 31, 1995 .648088 


Norway krone: 


March 3, 1995 $0.157295 
March 4, 1995 157295 
March 5, 1995 .157295 
March 6, 1995 .160321 
March 7, 1995 161878 
March 8, 1995 .160823 
March 9, 1995 -161005 
March 10, 1995 158428 
March 11, 1995 158428 
March 12, 1995 158428 
March 13, 1995 .159147 
March 14, 1995 .159058 
March 15, 1995 160836 
March 16, 1995 159655 
March 17, 1995 .160720 
March 18, 1995 -160720 
March 19, 1995 160720 
March 20, 1995 159604 
March 21, 1995 158416 
March 22, 1995 .159324 
March 23, 1995 159426 
March 24, 1995 .158140 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 1995 
(continued): 


Norway krone (continued): 


March 25, 1995 $0.158140 
March 26, 1995 158140 
March 27, 1995 .159847 
March 28, 1995 160875 
March 29, 1995 .161316 
March 30, 1995 .159388 
March 31, 1995 162088 


Portugal escudo: 


March 2, 1995 $0.006603 
March 3, 1995 .006703 
March 4, 1995 006703 
March 5, 1995 .006703 
March 6, 1995 .006779 
March 7, 1995 .006874 
March 8, 1995 .006826 
March 9, 1995 .006829 
March 10, 1995 .006722 
March 11, 1995 .006722 
March 12, 1995 .006722 
March 13, 1995 .006723 
March 14, 1995 .006711 
March 15, 1995 .006820 
March 16, 1995 .006769 
March 17, 1995 .006809 
March 18, 1995 .006809 
March 19, 1995 .006809 
March 20, 1995 .006750 
March 21, 1995 .006729 
March 22, 1995 .006764 
March 23, 1995 .006766 
March 24, 1995 .006702 
March 25, 1995 006702 
March 26, 1995 .006702 
March 27, 1995 006771 
March 28, 1995 .006826 
March 29, 1995 .006827 
March 30, 1995 .006739 
March 31, 1995 .006876 


Switzerland franc: 


March 1, 1995 $0.806127 
March 2, 1995 808407 
ee EN a Ae em Re, Ce eee ar MRE oe En is 822368 
March 4, 1995 822368 
March 5, 1995 822368 
March 6, 1995 .855066 
March 7, 1995 873744 
March 8, 1995 859107 
March 9, 1995 .861178 
March 10, 1995 848536 
March 11, 1995 848536 
March 12, 1995 848536 
March 13, 1995 .849329 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 1995 
(continued): 


Switzerland franc (continued): 


March 14, 1995 $0.849618 
March 15, 1995 .870701 
March 16, 1995 858959 
March 17, 1995 .869187 
March 18, 1995 869187 
March 19, 1995 .869187 
March 20, 1995 .859107 
March 21, 1995 849834 
March 22, 1995 856531 
March 23, 1995 857265 
March 24, 1995 850340 
March 25, 1995 .850340 
March 26, 1995 .850340 
March 27, 1995 862441 
March 28, 1995 869943 
March 29, 1995 876271 
March 30, 1995 853971 
March 31, 1995 .882613 


United Kingdom pound: 
March 7, 1995 $1.644000 


Dated: April 3, 1995. 


MIcHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 





19 CFR Parts 7, 11, 12, 18, 19, 24, 54, 101, 102, 111, 114, 123, 128, 
132, 134, 141, 145, 146, 148, 151, 152, 177, 181, and 191 


(T.D. 95-29) 
TECHNICAL AMENDMENTS TO THE CUSTOMS REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by mak- 
ing certain technical corrections to various authority citations to re- 
flect amendments to the Harmonized Tariff Schedule of the United 
States made by the North American Free Trade Agreement (NAFTA) 
and the Uruguay Round of the General Agreement on Tariffs and Trade 
(GATT). 


EFFECTIVE DATE: April 11, 1995. 


FOR FURTHER INFORMATION CONTACT: Gregory R. Vilders, At- 
torney, Regulations Branch (202) 482-6930. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


At present, due to certain amendments to the Harmonized Tariff 
Schedule of the United States (HTSUS) that resulted in many of the 
General Notes of the HTSUS being renumbered, many authority cita- 
tions in the Customs Regulations that reference certain General Note 
provisions are no longer accurate. 

In 1994, when the HTSUS was amended to incorporate changes made 
by the North American Free Trade Agreement (NAFTA) (see Presiden- 
tial Proclamation 6641 of December 15, 1993, published in the Federal 
Register on December 20, 1993 (58 FR 66867, 67032)), General Notes 4 
through 9 were redesignated as General Notes 13 through 18, respec- 
tively, and new General Notes 4 through 12 were added. This addition of 
nine new General Notes caused the General Note numbering scheme to 
change. In 1995, when the HTSUS was again amended to incorporate 
changes necessitated by provisions of the Uruguay Round of the Gener- 
al Agreement on Tariffs and Trade (GATT) (see Presidential Proclama- 
tion 6763 of December 23, 1994, published in the Federal Register on 
January 4, 1995 (60 FR 1007, 1018)), the General Notes were modified 
by renumbering General Notes 13 through 18 as General Notes 16 
through 21, respectively, and inserting new General Notes 13 through 
15. The addition of three more General Notes again caused the General 
Note numbering scheme to change. 

For example, one of the authorities for many Customs Regulations, as 
detailed below, is the General Note which provides that the Secretary of 
the Treasury is authorized to issue rules and regulations governing the 
admission of articles under the provisions of the tariff schedule. This 
General Note was initially designated as General Note 8 when the Har- 
monized Tariff Schedule was adopted in 1989, became General Note 17 
in 1994, and, in 1995, is now designated as General Note 20. 

Customs also cites as authority for many sections detailed below the 
General Note which provides that the Secretary of the Treasury is au- 
thorized to prescribe methods of ascertainment whenever he finds that 
such methods are necessary for purposes of any law administered by the 
Customs Service. This General Note was initially designated as General 
Note 9 when the Harmonized Tariff Schedule was adopted in 1989, be- 
came General Note 18 in 1994, and, in 1995, is now designated as Gen- 
eral Note 21. 

This document updates and corrects those references in the Customs 
Regulations to the HTSUS General Notes. 


DISCUSSION OF CHANGES 
Part 7: 


The authority citation for Part 7 references General Note 8 of the 
HTSUS. Since this General Note is now designated as General Note 20, 
as discussed above, the reference is revised accordingly. 
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Part 11: 


The authority citation for Part 11 references General Note 9 of the 
HTSUS. Since this General Note is now designated as General Note 21, 
as discussed above, the reference is revised accordingly. 


Part 12: 


The general authority citation for Part 12 references General Note 17 
of the HTSUS. Since this General Note is now designated as General 
Note 20, the reference is revised accordingly. 


Parts 18, 19, and 24: 


The general authority citation for Parts 18 and 19 reference General 
Note 8 of the HTSUS, and the general authority citation for Part 24 ref- 
erences General Note 17 of the HTSUS, both provisions in different edi- 
tions of the HTSUS providing for the regulations authority notes 
discussed above. For the reasons given above, these references are re- 
vised to read General Note 20. Also, § 24.23(c)(1)(v) references General 
Note 4 of the HTSUS, which deals with exemptions. Since this General 
Note is now designated as, General Note 16, the reference is revised 
accordingly. 


Parts 54, 101, 102, 111, 114, 123, 128, 132, and 134: 
The authority citations for Parts 54, 101, 102, 111, 114, 123, 128, 132, 
and 134 reference General Note 8 of the HTSUS. For the reason given 


above, these references are revised to reference General Note 20. 
Part 141: 


Section 141.4(a) of Part 141 references General Note 4 of the HTSUS. 
For the reason given above, this reference is revised to reference Gener- 
al Note 16. 


Parts 145, 146, 148, and 151: 

The authority citations for Parts 145, 146, 148, and 151 reference 
General Note 8 of the HTSUS. For the reason given above, these refer- 
ences are revised to reference General Note 20. Also in Part 151, the au- 
thority citation references General Note 9 of the HTSUS. For the 
reason given above, this reference is revised to reference General Note 
21. 

Part 152: 

The specific authority citation for subpart D of Part 152 and several 
provisions of § 152.13 reference General Note 5 of the HTSUS, which 
dealt with the commingling of goods. Since this General Note is now 
designated as General Note 17, the reference is revised accordingly. 
Parts 177, 181, and 191: 

The general authority citations for Parts 177, 181, and 191 reference 
General Note 17 of the HTSUS. For the reason given above, these refer- 
ences are revised to reference General Note 20. 
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INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12866 


Inasmuch as these amendments merely correct certain referencing 
errors in the Customs Regulations, pursuant to 5 U.S.C. 553(a)(2) and 
(b)(B), good cause exists for dispensing with notice and public proce- 
dure thereon as unnecessary. For the same reason, good cause exists for 
dispensing with the requirement for a delayed effective date, under 5 
U.S.C. 553(a)(2) and (d)(3). Since this document is not subject to the no- 
tice and public procedure requirements of 5 U.S.C. 553, it is not subject 
to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). This 
amendment does not meet the criteria for a “significant regulatory ac- 
tion” as specified in E.O. 12866. 


DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, Attor- 
ney, Office of Regulations and Rulings, Regulations Branch. 
AMENDMENTS TO THE REGULATIONS 


The authority citations to those parts of chapter 1 of the Customs 


Regulations (19 CFR chapter 1) listed below are amended as set forth 
below: 


PART 7—CUSTOMS RELATIONS WITH INSULAR 
POSSESSIONS AND GUANTANAMO BAY NAVAL STATION 
1. The authority citation for Part 7 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1623, 1624; 48 U.S.C. 1406i. 
PART 11—PACKING AND STAMPING; MARKING 
1. The authority citation for Part 11 is revised to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 21, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general authority citation for Part 12 is revised to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * * * * * 


PART 18—TRANSPORTATION IN BOND AND 
MERCHANDISE IN TRANSIT 


1. The general authority citation for Part 18 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 


nized Tariff Schedule of the United States (HTSUS)), 1551, 1552, 1553, 
1624; 


* 
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* * * * * * * 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS AND 
CONTROL OF MERCHANDISE THEREIN 


1. The general authority citation for Part 19 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * * * * * 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 


1. The general authority citation for Part 24 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c, 66, 261, 267, 1202 (General 
Note 20, Harmonized Tariff Schedule of the United States (HTSUS)), 
1450, 1624; 31 U.S.C. 9701, unless otherwise noted. 


* * * * * * * 


2. In § 24.23, the reference in paragraph (c)(1)(v) to “General Note 4” 
is revised to read “General Note 16”. 


PART 54—CERTAIN IMPORTATIONS 
TEMPORARILY FREE OF DUTY 


1. The authority citation for Part 54 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Section XV, Note 5, 


Harmonized Tariff Schedule of the United States (HTSUS)), 1623, 
1624. 


PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 is revised to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1623, 1624. 


PART 102—RULES OF ORIGIN 
1. The authority citation for Part 102 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 


Schedule of the United States (HTSUS)), 1624, and the North American 


Free Trade Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 
2057. 


PART 111—CUSTOMS BROKERS 
1. The general authority citation for Part 111 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1624, 1641; 
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* * * 


PART 114—CARNETS 
1. The authority citation for Part 114 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1623, 1624. 
PART 123—CUSTOMS RELATIONS 
WITH CANADA AND MEXICO 


1. The general authority citation for Part 123 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1433, 1624; 


* * * * * * * 


PART 128—EXPRESS CONSIGNMENTS 
1. The authority citation for part 128 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1321, 1484, 1498, 1551, 1555, 
1556, 1565, 1624. 
PART 132—QUOTAS 
1. The authority citation for Part 132 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1623, 1624. 


PART 134—COUNTRY OF ORIGIN MARKING 
1. The authority citation for Part 134 is revised to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1804, 1624. 


PART 141—ENTRY OF MERCHANDISE 
1. The general authority citation for Part 141 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624; 
* 


* * * * * * 


2. In § 141.4, the reference in paragraph (a) to “General Note 4” is re- 
vised to read “General Note 16”. 


PART 145—MAIL IMPORTATIONS 
1. The general authority citation for Part 145 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1624; 
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* * * * * 


PART 146—FOREIGN TRADE ZONES 
1. The general authority citation for Part 146 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 8la—81u, 1202 (General Note 20, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1623, 1624; 


* * * * * * * 


PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 

1. The general authority citation for Part 148 is revised to read as 
follows: 
Authority: 19 U.S.C. 66, 1496, 1498, 1624. The provisions of this part, 
except for subpart C, are also issued under 19 U.S.C. 1202 (General Note 
20, Harmonized Tariff Schedule of the United States (HTSUS)); 


* * * * * * * 


PART 151—EXAMINATION, SAMPLING, AND 
TESTING OF MERCHANDISE 


1. The general authority citation for Part 151 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Notes 20 and 21, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1624. Subpart A also is- 


sued under 19 U.S.C. 1499. * * * 


* * * * * * * 


PART 152—CLASSIFICATION AND APPRAISEMENT 
OF MERCHANDISE 
1. The general authority citation for Part 152 is unchanged, but the 
specific authority listed for subpart D and for §§ 152.13 and 152.24 are 
revised, to read as follows: 


Authority: 19 U.S.C. 66, 1401a, 1500, 1502, 1624; 
* * * 


* * * * 


Subpart D also issued under 19 U.S.C. 1202 (General Note 17, Har- 
monized Tariff Schedule of the United States (HTSUS)); 
* k ok SS * * * 

Sections 152.13 and 152.24 also issued under 19 U.S.C. 1202 (General 
Note 17, Harmonized Tariff Schedule of the United States (HTSUS)). 

2. In § 152.13, the reference in paragraphs (b)(1), (b)(2), (c) introduc- 
tory text, (c)(1), (c)(2), (c)(3), and (d) to “General Note 5” is revised to 
read “General Note 17”. 


PART 177—ADMINISTRATIVE RULINGS 


1. The general authority citation for Part 177 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 
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* * * * * * * 


PART 181—NORTH AMERICAN FREE TRADE AGREEMENT 
1. The authority citation for Part 181 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 


Schedule of the United States (HTSUS)), 1624, and the North American 


Free Trade Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 
2057. 


PART 191—-DRAWBACK 
1. The general authority citation for Part 191 is revised to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1313, 1624; 


* * * * * * * 


Dated: April 4, 1995. 


STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register, April 11, 1995 (60 FR 18347)] 





19 CFR Part 10 
(T.D. 95-30) 


TERMINATION OF THE BAHAMAS AS A DESIGNATED 
BENEFICIARY DEVELOPING COUNTRY UNDER THE GSP 


RIN 1515-AB69 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to the Generalized System of Preferences (GSP) direct importation 
requirement by adding the Bahamas to the list of countries whose mem- 
bership in an association of countries for GSP purposes has been termi- 
nated by the President. This amendment is intended to clarify that 
goods of a current beneficiary developing country (BDC) member of the 
Caribbean Common Market (CARICOM) may be shipped to the United 
States through the Bahamas and still be considered to be imported di- 
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rectly, provided other applicable regulatory requirements are met. 
Also, the authority citation for Part 10 is revised to reference an appli- 
cable General Note provision of the North American Free Trade 
Agreement. 


EFFECTIVE DATE: April 12, 1995. 


FOR FURTHER INFORMATION CONTACT: Lisa Crosby, Office of 
Field Operations (202) 927-0163. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Title V of the Trade Act of 1974, as amended (19 U.S.C. 2461-2465), 
authorizes the President to establish a Generalized System of Prefer- 
ences (GSP)—a trade preference program—to provide duty-free treat- 
ment for articles which (1) are designated by the President as eligible 
articles for purposes of the GSP (2) are the growth, product, or 
manufacture of a country designated by the President as a beneficiary 
developing country (BDC) for purposes of the GSP (3) have at least 
35 percent of their appraised value attributable to the cost or value of 
materials produced in the BDC and/or the direct costs of processing op- 
erations performed in the BDC, and (4) are imported directly from the 
BDC into the Customs territory of the United States. The Customs 
Regulations implementing the GSP are contained in §§ 10.171-10.178 
(19 CFR 10.171-10.178). 

Limitations on preferential treatment under the GSP are contained 
in 19 U.S.C. 2464. One of the limitations provided for concerns per capi- 
ta gross national product of a BDC for the determination year: if the 
President determines that this measure of a designated BDC exceeds 
the applicable limit for the determination year, then the country will no 
longer be treated as a BDC. 19 U.S.C. 2464(f). 

On February 3, 1995, the President signed Presidential Proclama- 
tion 6767, which provided, inter alia, that he had determined that the 
per capita gross national product of the Bahamas exceeded the applica- 
ble limit provided for in the Trade Act of 1974. Accordingly, the Procla- 
mation deleted the Bahamas from the GSP lists of independent 
countries and member countries of the Caribbean Common Market 
(CARICOM), set forth in General Note 4(a) of the Harmonized Tariff 
Schedule of the United States (HTSUS). 

Section 10.175 of the Customs Regulations (19 CFR 10.175) concerns 
the GSP direct importation requirement. Paragraph (e)(1) of § 10.175 
permits shipment to the United States from a BDC through the territo- 
ry of a former BDC whose designation as a member of the same associa- 
tion for GSP purposes was terminated by the President pursuant to 
19 U.S.C. 2464, provided certain requirements are met. Paragraph 
(e)(2) of § 10.175 lists such former BDC association members. 

This document amends § 10.175(e)(2) of the Customs Regulations by 
adding the Bahamas to the list of countries whose membership in an 
association of countries for Generalized System of Preferences (GSP) 
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purposes has been terminated by the President. This amendment is in- 
tended to clarify that goods of a current BDC member of the CARICOM 
may be shipped to the United States through the Bahamas and still be 
considered to be imported directly, provided the requirements of 
§ 10.175(e)(1) are satisfied. 

Also, the general authority citation for Part 10 is revised to reference 
certain General Note provisions of the Harmonized Tariff Schedule of 
the United States (HTSUS): General Note 12, which deals with provi- 
sions of the North American Free Trade Agreement, General Note 17, 
which deals with commingled goods, and General Note 20, which autho- 
rizes the Secretary of the Treasury to issue rules and regulations gov- 
erning the admission of articles under the provisions of the tariff 
schedule. This document adds these reference changes. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12866 


Because this regulation is necessary to support the objectives of the 
existing GSP program and since it constitutes a conforming amend- 
ment to a benefit already granted the general public, it is determined 
pursuant to 5 U.S.C. 553(b)(B) that notice and public procedures are un- 
necessary and contrary to the public interest. Furthermore, for the 
above reasons, it is determined that good cause exists under the provi- 


sions of 5 U.S.C. 553(d)(3) for dispensing with a delayed effective date. 
Since this document is not subject to the notice and public procedure 
requirements of 5 U.S.C. 553, it is not subject to provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seg.). This amendment does not 
meet the criteria for a “significant regulatory action” as specified in 
E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIST OF SUBJECTS 
19 CFR Part 10 


Customs duties and inspection, Foreign relations, Imports, Prefer- 
ence programs, Reporting and recordkeeping requirements, Trade 
agreements (Generalized System of Preferences). 


AMENDMENTS TO THE REGULATIONS 


For the reasons set forth above, Part 10, Customs Regulations 
(19 CFR part 10) is amended as set forth below: 
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PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for Part 10 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 


Schedule of the United States (HTSUS)), 1321, 1481, 1484, 1498, 1508, 
1623, 1624; 


* * * * * * * 
2. In § 10.175, paragraph (e)(2) is amended by adding “The Baha- 
mas” to the list of countries in appropriate alphabetical order. 
MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: March 8, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


(Published in the Federal Register, April 12, 1995 (60 FR 18542)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 4, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


WITHDRAWAL OF PROPOSED MODIFICATION OF CUSTOMS 
RULING LETTER RELATING TO TARIFF CLASSIFICATION OF 
CERTAIN DISPOSABLE COVERALLS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed modification of tariff classi- 
fication ruling letter. 


SUMMARY: This notice advises interested parties that Customs is 
withdrawing its proposal to modify a ruling letter concerning the tariff 
classification of certain disposable coveralls. Notice of the proposed 
modification was published on February 22, 1995, in the Customs BUL- 
LETIN, pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993). 


EFFECTIVE DATE: April 19, 1995. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Classification Branch, Office of Regulations and Rulings (202) 
482-7048. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 


29 
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North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), on February 22, 1995, Customs 
published a notice in the CUSTOMS BULLETIN, Volume 28, Number 9, pro- 
posing to modify District Ruling (DD) 801407, issued September 20, 
1994, concerning the tariff classification of a disposable coverall in sub- 
heading 6210.10.4015 of the Harmonized Tariff Schedule of the United 
States Annotated. No comments were received in response to the no- 
tice. This notice advises interested parties that Customs is withdrawing 
its proposal to modify DD 801407. 


Dated: April 4, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





REVOCATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF STEEL PARTITION TILES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking rulings pertaining to the tariff classifica- 
tion of steel partition tiles. Notice of the proposed revocation was 
published March 1, 1995, in the CusToMs BULLETIN, Volume 29, Num- 
ber 9. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 19, 1995. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 1, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 9, proposing to revoke Headquarters Ruling 
Letter (HQ) 950123, issued on October 18, 1991, which affirmed the de- 
cision in New York Ruling Letter (NY) 847938, dated December 22, 
1989, concernIng the classification of steel partition tiles under sub- 
heading 7308.90.90 (now, 7309.90.95), Harmonized Tariff Schedule of 
the United States (HTSUS), which provides for other plates, rods, 
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angles, shapes, sections, tubes and the like, prepared for use in struc- 
tures, of iron or steel. Pursuant to section 625(c)(1), Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is revoking HQ 950123 and NY 847938 to 
reflect the proper classification of the partition tiles under subheading 
9403.90.80, HTSUS. HQ 956969 revoking NY 847938 and HQ 950123 is 
set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1). 


Dated: April 4, 1995. 


MarvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, April 4, 1995. 


CLA-2 R:C:M 956969 LTO 
Category: Classification 


Tariff No. 9403.90.80 
DISTRICT DIRECTOR 


US. CUSTOMS SERVICE 
1 East Bay Street 
Room 104 

Savannah, GA 31401 


Re: 1A 44/94; Steel partition tiles; HQ 087193; NY 847938, HQ 950123 revoked; furniture; 
General EN to chapter 94. 


DEAR DISTRICT DIRECTOR: 

This is in response to your memorandum of July 1, 1994 (CLA-2-SV:D:DS), requesting 
the classification of steel tiles under the Harmonized Tariff Schedule of the United States 
(HTSUS) Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), 
notice of the proposed revocation of HQ 950123, dated October 18, 1991, and NY 847938, 
dated December 22, 1989, was published March 1, 1995, in the CUSTOMS BULLETIN, Volume 
29, Number 9. 


Facts: 


The articles in question are steel tiles with support brackets and bent edges. The tiles are 
used in the construction of modular office furniture. They are designed to be attached to 
the Ethospace unit, a free-standing steel frame or partition. The Ethospace unit is a part of 
the Ethospace system, a modular furniture system. The Ethospace units rest upon metal 
feet and are not designed to be attached to floors, ceilings or walls. Their modular construc- 
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tion allows them to be easily reconfigured to meet the changing demands of the work 
environment. 

The importer contends chat the steel tiles are classifiable under subheading 9403.90.80, 
HTSUS, which provides for other parts of furniture. In HQ 950123, dated October 18, 
1991, these tiles were classified under subheading 7308.90.90 (now, 7308.90.95), HTSUS, 
which provides for plates, rods, angles, shapes, sectIons, tubes and the like, prepared for 
use in structures, of iron or steel. 


Issue: 


Whether the steel tiles are classifiable as plates, rods, angles, shapes, sections, tubes and 
the like, prepared for use in structures, of iron or steel, under subheading 7308.90.95, 
HTSUS, or as parts of furniture under subheading 9403.90.80, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (ENs) constitute the Customs Co-operation council’s official interpreta- 
tion of the Harmonized System. While not legally binding, the ENs provide a commentary 
on the scope of each heading of the Harmonized System, and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 Fed. Req. 35127, 35129 (Aug. 
23, 1989). 

The headings at issue are as follows: 


7308 Structures * * * and parts of structures * * * of iron or steel; plates, rods, 
angles, shapes, sections, tubes and the like, prepared for use in structures, of 
iron or steel 

* 


* * * * * 


9403 Other furniture and parts thereof 


In HQ 950123, dated October 18, 1991, which affirmed the decision in NY 947939, dared 
December 22, 1989, we found that the steel tiles in question were classifiable under head- 
ing 7308, HTSUS. However, in HQ 950123, we stated that the tiles “form walls which are 
used to partition offan area into separate rooms.” It hascome to our attention that the tiles 
are actually attached toa steel frame which represents a free-standing partition. The parti- 
tion is acomponent off the Ethospace system, which is a modular furniture unit. The tiles 
are not “prepared for use in [a] structure[ ],” and therefore, cannot be classified under 
heading 7308, HTSUS. 

In HQ 087193, dated May 30, 1990, Customs classified panels (the Budget Series and De- 
signer Series) used in the construction of modular office furniture as furniture under head- 
ing 9403, HTSUS. We determined that the panels, which were movable, free-standing, 
constructed to be placed on the floor and designed for use in an office, were within the 
meaning of the term “furniture,” as that term is defined by the General EN to chapter 94, 
pg. 1574. 

General EN to chapter 94, pg. 1574, states that for the purposes of this chapter, the term 
furniture is defined, in part, as follows: 


Any ‘movable’ articles (not included under other more specific headings of the Nomen- 
clature), which have the essential characteristic that they are constructed for placing 
on the floor or ground, and which are used, mainly with a utilitarian purpose, to equip 
* * * offices * * * [emphasis in original]. 


The steel tiles in question are used in the construction of modular office furniture. They 
are designed to be attached to a free-standing steel frame or partition. This steel frame or 
partition, like the Budget and Designer Series panels of HQ 087193, is movable, free-stand- 
ing, constructed to be placed on the floor and designed for use in an office. Accordingly, the 
partition meets the definition of “furniture,” and the tiles, which are parts of the partition, 
are classifiable as parts of furniture under subheading 9403.90.80, HTSUS. It is therefore 
necessary to revoke HQ 950123 and NY 847938. 

HQ 950123 was a ruling on a specific protest. A protest is designed to handle importa- 
tions which have entered the United States and been liquidated by Customs. A final deter- 
mination of a protest, pursuant to Part 174, Customs Regulations (19 CFR Part 174), 
cannot be modified or revoked as it is applicable only to the entry protested. Furthermore, 
Customs lost jurisdiction over the protested entries in HQ 950123 when notice of denial of 
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the protest was received by the protestant. See San Francisco Newspaper Printing Co. v. 
United States, 9 CIT 517, 620 F.Supp. 738 (1985). 

However, Customs can modify or revoke a ruling to change the legal principles set forth 
in the protest letter. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI (Customs Modernization) of the North American 
Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), Customs 
may propose a modification or revocation ofa prior interpretive ruling or decision by publi- 
cation and solicitation of comments in the CUSTOMS BULLETIN. Thus, although HQ 950123 
has been revoked, it will not affect the entry which was the subject of Pretest 


1704-90-000114, but will be applicable to any unliquidated entries or future importations 
of similar merchandise. 


Holding: 


The steel partition tiles are classifiable under subheading 9403.90.90, HTSUS, which 
provides for other parts of furniture. The corresponding rate of duty for articles of this sub- 
heading is 3.2% ad valorem. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

This decision should be mailed by your office to the internal advice requestor no later 
than 60 days from the date of this letter. On that date, the office of Regulations and Rulings 
will take steps to make the decision available to Customs personnel via the Customs Rul- 
ings Module in ACS and the public via the Diskette Subscription Service, Freedom of In- 
formation Act and other public access channels. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF RULING LETTER RELATING TO THE 
TARIFF CLASSIFICATION OF PAJAMA TOPS AND BOTTOMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying a ruling pertaining to the 
tariff classification of pajama tops and bottoms which are referred to as 
Styles 9630 and 9631, respectively. Notice of the proposed modification 


was published February 22, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 8. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after June 19, 
1995. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Classification Branch (202) 482-7048. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On February 22, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 8, proposing to modify Headquarters 
Ruling Letter 952805, dated January 26, 1993, concerning the tariff 
classification of men’s pajama tops and bottoms. No comments were re- 
ceived from interested parties. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1) 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993)), this notice advises interested 
parties that Customs is modifying HRL 952805 to reflect proper classi- 
fication of the pajama tops and bottoms in subheading 6207.21.0030 of 
the Harmonized Tariff Schedule of the United states Annotated, which 
provides for men’s woven cotton pajamas. HRL 957134, modifying 
HRL 952805, is set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1). 


Dated: April 4, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, April 4, 1995. 


CLA-2 R:C:T 957134 CAB 
Category: Classification 


Tariff No. 6207.21.0030 
Mr. DON STANGO 


FOSTER INDUSTRIES INC. 
358 Fifth Avenue 
New York, NY 10001-2209 


Re: Modification of HRL 952505, dated January 26, 1993; Classification of pajama tops 
and pajama bottoms; Heading 6207, HTSUSA. 


DEAR MR. STANGO: 

This is regarding Headquarters Ruling Letter (HRL) 952805, dated January 26, 1993, 
issued to you by Customs concerning the proper tariff classification of several men’s gar- 
ments. The tariff classification was based on the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). Upon further examination of HRL 952805, Customs be- 
lieves it is in error and should be modified to reflect the correct tariff classification. Pur- 
suant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title 
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VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of 
the proposed modification of of HRL 957134 was published February 22, 1995, in the Cus- 
TOMS BULLETIN, Volume 29, Number 8. 

The merchandise at issue is Style 9630, a men’s woven cotton pajama top and Style 9631, 
a pair of men’s woven cotton sleep shorts. Style 9630 has a full frontal opening with button 
closure, short sleeves and a breast pocket. The garment is labeled “One Size Fits All”. Style 
9631 contains a fully elasticized enclosed waistband, a fly front opening with a one button 
means of closure and side seam pockets. The subject articles will be packed separately and 
shipped together. They will be sold separately but advertised together. 

In HRL 952805, customs classified styles 9630 and 9631 as separates in subheading 
6207.91.3010, HTSUSA, which provides for men’s other woven cotton sleepwear. Since the 
issuance of HRL 952805, Customs has had occasion to review it and believes that Styles 
9630 and 9631 are pajamas and are properly classifiable together as a unit in subheading 
6207.21.0030, HTSUSA. 


Issue: 


Whether styles 9630 and 9631 are classifiable as separates or as pajamas which are con- 
sidered a single unit? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Heading 6207, HTSUSA, provides for men’s or boys’ singlets and other undershirts, un- 
derpants, briefs, nightshirts, pajamas, bathrobes, dressing gowns and similar articles. The 
Guidelines for Reporting of Imported Products in Various Textile and Apparel Categories 
(hereinafter The Guidelines), CIE 13/88, which are occasionally consulted by Customs as 
guidance in determining the appropriate commercial designation of certain commodities, 
state the following, in pertinent part: 


Pajamas are worn by both sexes and all ages. They consist of an upper part, pullover or 
coat style, with long, short, or no sleeves and a lower part, short, intermediate, or long- 
trouser like garments or of any style panties. The lower part sometimes encloses the 
feet. Pajamas are sleepwear. 

* * * * * * * 


In HRL 956202, dated September 29, 1994, Customs was faced with the issue of whether 
certain garments that were being sold separately, priced separately, and imported together 
were classifiable separately or as pajamas which are considered a single unit. HRL 956202 
stated the following: 


Based upon their condition at the time of importation, shipments of equal numbers 
of matching sleepwear (pajama) tops and sleepwear (pajama) bottoms will be viewed by 
Customs as shipments of composite goods that form a whole whichis not normally sold 
as separate parts and is commercially known as pajamas. Thus, garments in such ship- 
ments will be classified as pajamas * * *. Please note, that by the term “matching”, 
Customs is making reference not only to design, style and coloring, but also to size. In 
regard to sizing, provided the bulk of the shipment consists of garments (tops and bot- 
toms) which are matched as to size, a slight variation in sizing between a limited num- 
ber of tops and bottoms will not preclude classification as pajamas. 


When examining the instant case in light of the rationale presented in HRL 956202, it 
appears that the subject garments are properly classifiable not as separates, but as paja- 
mas. Styles 9630 and 9631 are upper and lower body garments intended for wear during 
sleep. They are shipped together but packaged separately. The garments will be tagged and 
sold at retail separately, however, they will be advertised together. Another garment, al- 
though not at issue in this instance, was also shipped with styles 9630 and 9631. This addi- 
tional garment, style 9632, is a woven cotton kimono which matched the other two 
garments and was designed to be worn in conjunction with them. It appears that the gar- 
ments were of corresponding color and sizing, yet they were priced and sold separately at 
retail to give the consumer the opportunity to mix and match the components. Despite how 
the garments are sold once they have been imported, at the time of importation, matching 
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pajama tops and pajama bottoms are shipped together in equal numbers. Therefore, based 
upon their condition when imported, the garments are looked upon by Customs as compos- 
ite goods that form a whole which is not normally sold as separate parts and is commercial- 
ly viewed as pajamas. Thus, Customs is of the opinion that the merchandise at issue is 
properly classifiable as pajamas under Heading 6207, HTSUSA. 

Holding: 

HRL 952805 is modified. 

Styles 9630 and 9631 are properly classifiable in subheading 6207.21.0030, HTSUSA, 
which provides for men’s cotton woven pajamas. The applicable rate of duty is 9.4 percent 
ad valorem and the textile restraint category is 351. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF MACHINE FOR PREPARING 
PRINTING CYLINDERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication of a machine for preparing printing cylinders. This machine 
polishes or grinds away the chrome plating on copper printing cylin- 
ders prior to resurfacing and applying new etching. Customs invites 
comments on the correctness of the proposed modification. 


DATE: Comments must be received on or before May 19, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Submitted comments 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th. Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT; James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 








U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication of a machine for grinding away or polishing the surface of 
printing cylinders. Customs invites comments on the correctness of the 
proposed modification. 

In NY 836749, dated March 7, 1989, Customs held that the Finish- 
master was classifiable as machinery for preparing or making printing 
cylinders or other printing components, in subheading 8442.30.00, 
Harmonized Tariff Schedule of the United States (HTSUS). This ruling 
was based on the fact that the machine’s function was to prepare copper 
printing cylInders by grinding away or polishing their chrome surfaces 
prior to rechroming them and applying a new etching of the material to 
be printed. NY 836749 is set forth as “Attachment A” to this document. 

However, by its own terms, heading 8442 excludes machine tools of 
headings 8456 to 8465. It is now Customs position that the Finishmas- 
ter is a machine tool of heading 9460 because that heading encom- 
passes, among other machine tools, those that grind, polish or 
otherwise finish metal by means of grinding stones, abrasives or polish- 
ing products. Polishing machines for finishing the surface of the work- 
piece are among the machine tools listed in the heading 84.60 
Explanatory Notes. 

Customs intends to modify NY 836749 to reflect the proper classifica- 
tion of the Finishmaster under subheading 8460.90.80, HTSUS, a pro- 
vision for other machine tools. Before taking this action, we will give 
consideration to any written comments timely received. Proposed HQ 
957763 revoking NY 836749 is set forth in “Attachment B” to this 
document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 28, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, March 7, 1989. 


CLA-2-84:S:N:N1:105 836749 
Category: Classification 
Tariff No. 8442.30.0000 


Mk. W. G. MONELL 

CAVALIER SHIPPING COMPANY, INC. 
PO. Box 1138 

Norfolk, VA 23501 


Re: The tariff classification of machines for preparing printing cylinders from 
Switzerland. 


DEAR MR. MONELL: 

In your letter dated February 9, 1989 on behalf of Meredith/Burda Company you re- 
quested a tariff classification ruling. 

Your letter lists five items that Meredith/Burda plans to import. In conversation with 
Mr. Michael Rocks of this office, however, Mr. John Kopp of that firm indicates that the elec- 
trolytic copper plating tans are the same as the Modul Galvanic Units, and further, that the 
firm does not plan to import the Dechromaster. 

Meredith/Burda thus requests the classification of the following: the Modul Galvanic 
Units, used to electrolytically copper-plate rotogravure cylinders; the Combimaster, used 
to electrolytically degrease, nickel plate and chemically dechrome the cyliners; and the Fi- 
nishmaster, which is used to cool and polish the cylinders after chrome and copper plating. 

The applicable subheading for all three machines will be 8442.30.0000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other machinery, apparatus 
and equipment for preparing printing blocks, plates, cylinders or other printing compo- 
nents. This provision is free of duty. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions 19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B]} 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC 


CLA-2:CO:R:C:M 957763 JAS 
j Category: Classification 
Tariff No. 8460.90.80 
Mr. W. G. MONELL 
CAVALIER SHIPPING COMPANY, INC. 
PO. Box 1138 
Norfolk, VA 23501 


Re: Finishmaster; polishing and cooling machine; machinery for preparing printing cylin- 
ders, Heading 9442; machine for surface finishing printing cylinders; machine tool for 
removing metal by means ofa polishing stone; composite machine, principal function, 
Section XVI, Note 3; NY 835749 modified. 


DEAR Mr. MONELL; 

In a letter to you, NY 836749, dated March 7, 1989, the Area Director of Custom, New 
York Seaport, replied to your request for a ruling, on behalf of the Meredith/Burda Com- 
pany on the classification of the Finishmaster and other machinery for preparing printing 
cylinders. We have had occasion to reconsider the matter and now believe the classification 
of the Finishmaster is incorrect. 


Facts: 

In your ruling request of February 9, 1989, the Finishmaster was described as aim auto- 
matic unit designed for cooling and polishing printIng cylinders after chrome plating or 
copper plating. No further description was provided. Our experience with similar machin- 
ery indicates that gravure printing machines utilize chrome-plated copper cylinders that 
are engraved with time images io be printed. Polishing and cooling machines like the Fi- 
nishmaster are desIgned to remove the chrome plating and the engraved images on a print- 
ing cylinder by grinding or polishing it with an abrasive. The cylinder will subsequently be 
rechromed and a new image etched onto its surface. 

The Finishmaster incorporates a working trough to hold the cylinder, a mechanism to 
rotate the cylinder as it comes into contact with a polishing head with polishing stone, cold/ 
warm water connections with mixing valves and solenoids to wash away extraneous 
chrome particles and other residue and to cool the cylinder after working, all of which are 
microprocessor-controlled. These components are mounted in the same housing. 

The provisions under consideration are as follows: 

8442 Machinery, apparatus and equipment (other than the machine tools of 
headings 8456 to 8465), * * * for preparing or making printing blocks, 
plates, cylinders and other printing components * * *; parts thereof: 

8442.30.00 Other machinery, apparatus and equipment * * * Free 

* * * * * * * 

8460 Machine tools for deburring, sharpening, grinding, honing, lapping, 
polishing or otherwise finishing metal * * * by means of grinding 
stones, abrasives or polishing products: 

8460.90 Other: 

8460.90.80 Other * * * 4.4 percent 


Tssue: 

Whether the chrome polishing and cooling machine in issue is a machine tool for tariff 
purposes. 

Law and Analysis: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRI’s). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
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Harmonized system. While not legally binding on the contracting parties. and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 21, 1989). 

For tariff purposes, composite machines consisting of we or more machines fitted to- 
gether to form a whole and other machines adapted for the purpose of performing two or 
more complementary or alternative functions, are to be classified as if consisting only of 
that component or as being that machine which performs the principal function. Section 
XVI, Note 3, HTSUS. The Finishmaster consecutively performs two separate functions 
that are complementary, i.e., polishing and cooling. Cleansing with water both cools the 
workpiece after polishing and removes extraneous chrome particles. Machines of different 
kinds that are on acommon base or frame are considered fitted together to form a whole for 
purposes of the cited note. The Finishmaster qualifies as a composite machine for tariff 
purposes, the principal function clearly being to polish. 

By the terms of heading 8442, if the chrome polishIng and cooling machine is a machine 
tool of heading 8450, it cannot be classified in heading 8442. Relevant ENs state at pp. 1274 
and 1275 that beading 9460 covers certain surface-finishing machines for metal which 
work by removing material by means of grinding stone, abrasives, or polishing products, 
and includes polishing machines for finishing the surface of the workpiece. For purposes of 
the heading, the expression “polishing products” encompasses, among other things, pol- 
ishing discs or polishing pads. The prIncipal function of the chrome polishing and cooling 
machine in issue is to finIsh the surface ofa printing cylinder by polishing to prepare it to be 
rechromed and new etching applied. It qualifies as a machine tool for tariff purposes. For 
this reason, it cannot be classified as machinery of heading 8442. 


Holding: 

Under the authority of GRI 1, the Finishmaster, a chrome polishing and cooling ma- 
chine, is provided for in heading 8469. It is classifiable in subheading 8460.90.80, HTSUS. 
Effect on Other Rulings: 

NY 836749, dated March 7, 1999, is modified accordingly. 

JOHN DURANT, 


Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CHAINSTITCH EMBROIDERED 
VEST 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a chainstitch embroidered vest. Comments are invited 
on the correctness of the proposed ruling. 


DATE: Comments must be received on or before May 19, 1995. 
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ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW. Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Ruling:s, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a chainstitch embroidered vest which was classified as a 
men’s cotton woven vest in heading 6211, HTSUSA, in Headquarters 
Ruling Letter (HRL) 957099 of December 15, 1994. Classification of the 
garment was based upon subheading note 2(B)(c) or Section XI which 
pertains to the classification of embroidery of heading 5810. Upon re- 
view, Customs believes that it was an error to apply subheading note 
2(B)(c) to the subject vest and that by applying: the note we extended 
the scope of the note beyond its intended application. It is our view that 
subheading note 2(B)(a) is the proper legal note to apply in determining 
the classification of the chainstitch vest. Applying that note, Customs 
believes the subject vest is properly classified as a men’s wool woven 
vest in heading 6211, HTSUSA, basing the classification on the wool 
embroidery yarns. 

HRL 957099 is set forth in Attachment “A” to this document. Pro- 
posed HRL 957691 modifying HRL 957099 is set forth in Attachment 
“B” to this document. Before taking this action, consideration will be 
given to any written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 28, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, December 15, 1994. 


CLA-2 CO:R:C:T 957099 CMR 
Category: Classification 


Tariff No. 6211.32.0075 
Mr. ASHOK KAUL 


CONTINENTAL TRADE 
915 Washington Street 
Suite 124 

Weymouth, MA 02189 


Re: Classification of chainstitch vests from India; “India Item”, exempt from quota. 
DEAR MR. KAUL: 


This ruling is in response to your request of August 24, 1994, requesting classification 
and status as an “India Item” of chainstitch vests to be entered through the port of Boston. 
A sample was received with your request. 


Facts: 


The submitted sample, achainstitch vest, will be imported from India. The sampleisrep- 
resentative of a line of vests which will come in three sizes—small, small medium, and me- 
dium large. In your letter, you indicate style 40516 is small medium and style 40517 is 
medium large. You also state the vest is primarily for women and is also known as a hand- 
embroidered jawahar jacket. 

The sample vest is made of 100 percent cotton woven fabric with front panels which have 
been hand-embroidered with 100 percent wool yarn. The garment hasa typical vest design. 
It is sleeveless and features a full-front opening secured by three embroidered buttons, a 
deep V-front, two front pockets, a loose back belt which does not adjust the fit in any man- 
ner, a straight hemmed back, and embroidered front panels which each have a pointed V- 
shape at the bottom. The front button closure of the jacket is designed with the buttons on 
the right panel and loops which fit over the buttons on the left panel (i.e., a left over right 
closure). 

Your submission included a description of how chainstitch vests are made: 


Chainstitch vests are made of wool embroidered on a cotton fabric. The base fabric 
locally known as dusooty is 100 percent cotton woven on handloomsin Kashmir, India. 
After the base fabric is ready the required ~~ is printed on this fabric. The design is 
prepared by local designers called “Naqash’. The Naqgash prepares the required design 


on plastic coated tracing paper. Then he perforates this Seneiee over the design 


area using an ordinary needle. This tracing paper with the perforated design is then 
or on the “Dusooty” fabric and rubbed over with a solution of charcoal powder in 

erosene. This solution seeps in through the perforations in the tracing thus transfer- 
ring the design on to the fabric. 

The wool used for embroidery is hand dyed locally. The dyer known as “Rangoor” 
puts the required quantity of wool in a copper cauldron under which a wood fire is lit. 
Once the water reaches boiling point different dyes are added depending on the shade 
required. The wool thus dyed is ready for embroidery work. The colors are fast and do 
not bleed on washing. 

The dyed wool with the printed “Dusooty” is given to the master craftsmen for em- 
broidery. The printed “Dusooty” is embroidered all over using a hook-needle in the 
form of continuous chains. * * * 

The description indicates the vest is completely handmade. 


Issue: 

Does the submitted sample qualify as an “India Item” described in the United States/In- 
dia bilateral textile agreement and thus exempt from quota? 
Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 


terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 





U.S. CUSTOMS SERVICE 43 


The vest at issue is made of 100 percent cotton woven fabric. However, the front panels of 
the garment are embroidered with 100 percent wool yarn. The wool embroidery yarnscom- 
pletely cover the cotton ground fabric on the face side. The other side of the embroidered 
panels is not readily visible as the vest is lined with the same cotton woven fabric which 
creates the outershell (with the exception of the outershell of the front panels which con- 
sists of the wool embroidery on a woven cotton ground). 

As a woven vest, the garment is classifiable in heading 6211, HTSUSA, which provides 
for, among other things, other woven garments. In determining its classification beyond 
the heading level, we must look to the section and chapter notes and then to the GRIs. 

It is claimed the garment is primarily worn by, women. Classification of woven garments 
as women’s or men’s garments is directed by Note 8, Chapter 62. That note states: 


Garments of this chapter designed for left over right closure at the front shall be re- 
garded as men’s or boys garments, and those designed for right over left closure at the 
front as women’sor girls’ garments. These provisions do not apply where the cut of the 
garment clearly indicates that it is designed for one or other of the sexes. 


Garments which cannot be identified as either men’s or boys’ or as women’s or girls’ 
garments are to be classified in the headings covering women’s or’ girls’ garments. 


As the garment at issue has a left over right front closure and nothing about the cut of the 
garment indicates it is designed for a particular gender, the vest is classifiable as a men’s 
vest pursuant to Note 9. 

The subject vest is made of more than one textile material, i.e., cotton woven fabric and 
wool embroidery yarn. Section XI, Subheading Note 2 states: 


(A) Products of chapters 56 to 63 containing two or more textile materials are to be 
regarded as consisting wholly of that textile material which would be selected under 
note 2 to this section for the classification of a product of chapters 50 to 55 consisting of 
the same textile materials. 

(B) For the application of this rule: 


(a) Where appropriate, only the part which determines the classification under 
general interpretative rule 3 shall be taken into account; 


* * *” * * * * 


(c) Inthe case of embroidery of heading 5810 only the ground fabricshall be tak- 
en into account. However, embroidery without visible ground shall be classified 
with reference to the embroidering threads alone. 


Note 2, Section XI, states, in relevant part: 


(a) Goods classifiable in chapters 50 to 55 or in heading 5809 or 5903 and of a 
mixture of two or more textile materials are to be classified as if consisting wholly 
of that one textile material which predominates by weight over each other single 
textile material. 

When noone textile material predominates by weight, the goods are to be classi- 
fied as if consisting wholly of that one textile material which is covered by the 


heading which occurs last in numerical order among those which equally merit 
consideration. 


Following the above cited notes, we must first decide which part of the subject vest would 
be selected under GRI 3 for determining classification and then apply the remainder of the 
cited notes. 

GRI3(a) directs usin part to regard the competing headings (or in this case, subheadings 
(see GRI 6)) as equally specific because the subheadings for cotton vests and wool vests 
each refer to only part of the materials which make up the vest. Thus, we must apply GRI 
3(b) which provides, in part: 


Mixtures, composite goods consisting of different materials or made up of different 
components, * * *, which cannot be classified by reference to 3(a), shall be classified as 


if they consisted of the material or component which gives them their essential charac- 
ter, *.2 *. 


When it is necessary to determine the portion of a garment that imparts its essential 
character, we refer to Headquarters Memorandum 084118 of April 13, 1989. In that memo- 
randum, this office provided guidelines for determining the essential character of gar- 
ments in order to strive for a measure of uniformity in such determinations. That 
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memorandum provides that in the case cf upper body garments, in the absence of unusual 
circumstances: 


* * * if one component exceeds 60 percent of the visible surface area, that component 
will determine the classificatIon of the garment unless the other component: 
(1) forms the entire front of the garment; 
ok * * * * * * 

In the case of the vest at issue, the embroidered front panels form the entire front of the 
garment and therefore, they will determine the classification of the garment. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System, 
recognized as the official interpretation of the tariff at the international level, offers guid- 
ance in regard to distinguishing the various forms of embroidery. Referring to the Explana- 
tory Notes’ discussion on embroidery, Customs has stated in numerous earlier rulings that 
“embroidery without visible ground” is embroidery in which the ground fabric has been 
eliminated. Embroidery in which the ground is retained is “embroidery in which the em- 
broidering thread does not usually cover the whole of the ground fabric [emphasis added]. 
(See, Explanatory Note for heading 5810, HTS; and, Headquarters Ruling Letter (HRL) 
950809, HRL 950810, HRL 950811, HRL 950813, HRL 950814, HRL 950815, HRL 950817 
of March 18, 1992; and HRL 950499 of October 22, 1991). 

Asthe front panels consist of a cotton ground fabric embroidered with wool yarns, apply- 
ing subheading note 2(c) cited above, the garment is classified by the ground fabric, i.e., as 
cotton. The embroidery is not considered to be “embroidery without visible ground” 
(which would cause classification to be based on the embroidery yarns) because the ground 
fabric is retained after embroidery. 

The vest at issue is classified in the provision for men’s other garments, of cotton, vests, 
in subheading 6211.32.0075, HTSUSA. Its designation as an “India Item” exempt from 
quota is not determined by the HTSUSA, but by the language of the bilateral textile agree- 
ment between the United States and India regarding such items. 

The U.S./India bilateral textile agreement describes “India Items”, in part, as: 


* * * traditional folklore handicraft textiles products made in the cottage industry. 
They comprise clothes, clothing accessories and decorative furnishings whose shape 
and design are traditionally and historically Indian. [Emphasis added.] 
These products should not include zip fasteners and must be ornamented in the 
characteristic Indian folk styles using one of the following methods: 
* * * * * * * 


(b) embroidered or crocheted ornamentation, 

* * * * * 
[Emphasis added]. 
A jawahar jacket is defined in the U.S./India bilateral textile agreement as: 


A loose-fitting coat or vest of waist or hip length with or without buttons traditionally 
worn over kurtas or Kameez by men and women. 


Having examined the submitted sample, Customs believes it falls within the description 
of a jawahar jacket as defined above, but it fails to meet the requirement as stated in the 
bilateral agreement for ornamentation. 

Embroidery is one of the forms of ornamentation specified in the bilateral agreement. 
Although the front panels of the vest are embroidered with chainstitch embroidery, this 
embroidery creates the front panels; it does not ornament them. Support for the view that 
such embroidery is not ornamentation can be found in United States case law. 

In Blairmoor Knitwear Corp. v. United States, 60 Cust. Ct. 385, C.D. 3396, 254 F Supp. 
315 F1968), the United States customs Court examined the meaning of the term “orna- 
ment”. The court stated therein: 


The word “ornament” has customarily been construed in accordance with its dictio- 

nary meaning, to embrace that which enhances, embellishes, decorates, or adorns. 
The court in reaching its decision in Blairmoor discussed the case of Gimbel Brothers, Inc. 
v. United States, 27 Cust. Ct. 371, Abstract 56124, which involved the classification of 
beaded handbags. The court ruled in Gimbel that the handbags at issue were not ornam- 


ented because the beads were a component material in the manufacture of the bags. In dis- 
cussing Gimbel, the court in Blairmoor stated: 


It was further stated that an article so composed, however ornamental in character, 
would not be considered an ornamental article when the component claimed to consti- 
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tute the ornamentation is a material and necessary portion of the article itself, with- 
out which there would be no article. 


The jacket at issue here is just such an article. The chainstitch embroidery on the front 
panels creates the panels and without that embroidery they would not exist. Thus, the sub- 
ject jawahar jacket does not qualify as an “India Item” within the terms of the bilateral 
agreement as it is not ornamented in a characteristic Indian folk style as required. 

Regarding your inquiry as to duty free treatment of this garment as a folklore item, no 
such treatment is available. Additional U.S. Note 2, section XI, HTSUSA, defined the term 
“certified hand-loomed and folklore” as used in the tariff as: 


* * * such products as have been certified, in accordance with procedures established 
by the United States Trade Representative pursuant to international understandings, 


by an official of a government agency of the country where the products were pro- 
duced, to have been so made. 


Thus, in order to be classified in a provision for certified hand-loomed and folklore articles, 
abilateral agreement must be established for this purpose. At this time, there is no bilater- 
al agreement with India establishing procedures for qualifying articles for classification 
within the certified hand-loomed and folklore provisions of the tariff and thus, duty free 
treatment is not available. 


Holding: 


The submitted vest is classified in the provision for men’s other garments, of cotton, 
vests, in subheading 6211.32.0075, HTSUSA. The garment is dutiable at 8.6 percent ad 
valorem and falls within textile category 359. As it fails to meet the requirements for quali- 
fyingas an “India Item” per the terms of the U.S./India bilateral textile agreement, visas for 
category 359 are required for entry. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 


suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:T 957691 CMR 
Category: Classification 


Tariff No. 6211.31.0040 
Mr. ASHOK KAUL 


CONTINENTAL TRADE 
915 Washington Street 
Suite 124 

Weymouth, MA 02189 


Re: Modification of HRL 957099 of December 15, 1994; classification of chainstitch vests 
from India; “India Item”, not exempt from quota. 


DEAR MR. KAUL: 

In Headquarters Ruling Letter (HRL) 957099 of December 15, 1994, Customs classified 
achainstitch vest from Indiain asa men’s cotton vest in subheading 6211.32.0070, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA). After a review of that rul- 
ing letter, Customs has determined that we erred in part of the analysis in reaching: the 
classification decision. This ruling is to correct that error and modify HRL 957099 to ac- 
cord with the analysis set forth in this letter. 


Facts: 
The sample vest was described in HRL 957099 as follows: 


The sample vest is made of 100 percent cotton woven fabric with front panels which 
have been hand-embroidered with 100 percent wool yarn. The garment has a typical 
vest design. It is sleeveless and features a full-front opening secured by three embroi- 
dered buttons, a deep V-front, two front pockets, a loose back belt which does not adjust 


the fit in any manner, a straight hemmed back, and embroidered front | oes which 


each have a pointed V-shape at the bottom. The front button closure of the jacket is 
designed with the buttons on the right panel and loops which fit over the buttons on 
the left panel (i.e., a left over right closure). 


In classifying this garment, Customs applied Section XI, Subheading Note 2(B)(c). That 
note states: 


In the case of embroidery of heading 5810 only the ground fabric shall be taken into 
account. However, embroidery without visible ground shall be classified with refer- 
ence to the embroidering threads alone. 


After review, Customs believes that by applying this note to the subject vest Customs ex- 
tended the scope of the note beyond its intended coverage. 


Issue: 


If Subheading Note 2(8)(c) is not applicable to the subject vest, is the vest classifiable as 
of cotton or of wool and by what basis? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

In HRL 957099, Customs determined that the embroidered front panels of the vest de- 
termined the classification of the garment. As already stated, in classifying the subject 
chainstitch embroidered vest, Customs applied Subheading Note 2(B)(c) cited above. The 
note was applied because the front panels of the vest were embroidered and the cited note 
pertains to the classification of embroidery. However, upon reflection we believe the note 
was applied improperly and overextended the scope of the note. 

Subheading Note 2(B)(c) states, “In the case of embroidery of heading 5810”. The vest at 
issue in HRL 957099 was not classifiable in heading 5810, nor would the front panels of the 
vest, if entered as garment pieces, be classified therein. Thus, we believe we erred in apply- 
ing the subheading note to the vest at issue in determining its classification as “of cotton”. 
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Upon review, we believe subheading note 2(B)(c)’s application is restricted to articles clas- 
sified in heading 5810. Therefore, the portion of the analysis in HRL 957099 regarding the 
application of subheading note 2(B)(c) to determine the classification of the subject vest as 
a vest of cotton [appearing: on page 5 of the ruling letter] is to be considered void and re- 
placed by the analysis set forth below. 

In determining the classification of the chainstitch vest, the pertinent legal notes state: 


(A) Products of chapters 56 to 63 containing two or more textile materials are to be 
regarded as consisting wholly of that ( textile material which would be selected under 
note 2 to this section for the classification of a product of chapters 50 to 55 consisting of 
the same textile materials. 

(B) For the application of this rule: 

(a) Where appropriate, only the part which determines the classification under 
general interpretative rule 3 shall be taken into account; 
* * * * * * * 
[Section XI, Subheading Note 2]. 

GRI3 is applied in deciding that the front panels of the vest will determine the classifica- 
tion. The front panels consist of cotton fabric embroidered with wool yarns ina chainstitch 
embroidery which completely covers the cotton ground fabric. The front panels thus con- 
sist of two separate textile components, i.e., the cotton ground fabric and the wool embroi- 
dery yarns. As such, the front panels are composite goods and Customs must look to GRI3 
again to decide which component will determine the classification, the cotton ground or the 
wool yarns. 

Applying subheading note 2(B)(a) which requires application of GRI3, Customs believes 
the classification of the vest is properly based on the wool embroidery yarns as we believe 
the embroidery yarns impart the essential character to the subject vest. The embroidery 
yarns, in essence, completely cover the cotton ground fabric and thus the embroidery yarns 
form the visible outer surface of the front panels. In addition, the embroidery yarns give the 
front panels their texture and create the visible pattern of the front panels. Customs be- 
lieves the wool embroidery yarns create the front panels and thus determine the classifica- 
tion of the subject vest. 

Based upon subheading note 2(B)(a) and GRI 3, the subject chainstitch vest is classified 
in the provision for men’s other garments, of wool, vests, in subheading 6211.31.0040, 
HTSUSA, textile category 459, dutiable at 16.5 percent ad valorem. 


Holding: 


HRL 957099 of December 15, 1994, is modified to incorporate the analysis and classifica- 
tion set forth in this ruling letter. As stated in HRL 957099, the vest at issue failed to quali- 
fy as an “India Item” and therefore is subject to visa/quota restraints. The chainstitch vest 
is classified in the provision for men’s other garments, of wool, vests, in subheading 
6211.31.0040, HTSUSA, textile category 459, dutiable at 16.5 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service which is updated weekly 
and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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ANNOUNCEMENT OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING REMOTE LOCATION FILING 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct the first of 
at least two prototype tests regarding remote location filing. This notice 
invites public comments concerning any aspect of the planned test, in- 
forms interested members of the public of the eligibility requirements 
for voluntary participation in the testing of the first prototype, and de- 
scribes the basis on which Customs will select participants. 


EFFECTIVE DATE: The test of the first prototype will commence no 
earlier than June 1, 1995, and will run for approximately six months. 
Comments concerning the methodology of the first remote filing proto- 
type must be received on or before May 8, 1995. To participate in the 
first prototype test, the necessary information, as outlined in this no- 
tice, must be filed with Customs on or before May 8, 1995. 


ADDRESSES: Written comments regarding this notice and informa- 
tion submitted to be considered for voluntary participation on the first 
prototype should be addressed to the Remote Filing Team, U.S. Cus- 
toms Service, 1301 Constitution Avenue, N.W., Room 1322, Washing- 
ton, DC 20229-0001. 


FOR FURTHER INFORMATION CONTACT: 


For systems or automation issues: Russ Lanouette (202) 927-0322, or 
Jackie Jegels (202) 927-0201. 
For operational or policy issues: Linda LeBaron (202) 927-0424. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 
1993), contains provisions pertaining to Customs Modernization (107 
Stat. 2170). Subtitle B of title VI establishes the National Customs Au- 
tomation Program (NCAP)—an automated and electronic system for 
the processing of commercial importations. Section 631 in Subtitle B 
of the Act creates sections 411 through 414 of the Tariff Act of 1930 
(19 U.S.C. 1411-1414), which define and list the existing and planned 
components of the NCAP (section 411), promulgate program goals (sec- 
tion 412), provide for the implementation and evaluation of the pro- 
gram (section 413), and provide for remote location filing (RLF) 
(section 414). Section 101.9(b) of the Customs Regulations (19 CFR 
101.9(b)), implements the testing of NCAP components. See, T.D. 95-21 
(60 FR 14211, March 16, 1995). 





U.S. CUSTOMS SERVICE 


I. DESCRIPTION OF PROPOSED TEST 
The Concept of Remote Location Filing: 


Remote Location Filing (RLF) will allow a program participant to 
file electronically an entry of merchandise with Customs from a loca- 
tion within the United States other than at the port of arrival or loca- 
tion of examination. Due to the nature of this prototype test, certain 
Customs Regulations pertaining to brokers permits, surety bonds, and 
the entry of merchandise will be suspended. 

Since June of 1994, the Customs Remote Team has shared Customs 
RLF concept through many public meetings and concept papers, and 
other information on RLF has been distributed on the Customs Elec- 
tronic Bulletin Board and the Customs Administrative Message 
System. 

Customs intends to conduct at least two prototypes of the RLF com- 
ponent of the NCAP These tests will determine the system and opera- 
tional design of the RLF which will allow all filers to participate in this 
type of entry process at a national level. At this time, how the final RLF 
program will operate is unknown. Prototype participants must recog- 
nize that these are true prototypes to test the benefits and potential 
problems of RLF for Customs, the trade community, other government 
agencies, and other parties impacted by this program. It is important 
to note that time and money spent on these prototypes may not 
carry forward to the final program. 


Description of RLF Program: 


Customs plans to implement RLF are based on blending the experi- 
ences of the planned remote prototypes with other Customs initiatives 
such as the Reorganization, ACS Redesign (ACE), and Trade Com- 
pliance Process Improvement. The Customs RLF team’s objectives are: 


(1) To work with the trade community, other agencies, and other 
parties impacted by this program in the design, conduct and evalu- 
ation of a limited prototype test of RLF; 

(2) To obtain experience through prototype tests of remote loca- 
tion filing for use in the design of operational procedures, auto- 
mated systems, and regulations that are supportive and 
compatible with the Customs Reorganization, the Trade Com- 
pliance Process Improvement, and the ACE redesign; and 

(3) To implement RLF on a national level after the completion of 
the Reorganization, the Trade Compliance Process Improvement, 
and the ACE Redesign. 


The first RLF prototype (Prototype One) will commence no sooner 
than June 1, 1995, and is scheduled to run for approximately six 
months. Prototype One will be conducted with a very limited number of 
participants at limited locations. This is due to the fact that this proto- 
type will be conducted with minimal system changes requiring Cus- 
toms to manually intervene in tracking and processing. All procedures 
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and processes will be closely coordinated with all selected and affected 
parties. The intent of this prototype is to test such operational issues as 
communication, cargo movement and release, and service to and from 
remote locations. This prototype will also test features such as filing 
from a remote location, alternate exam location, and possibly entry 
summary workload distribution. 

The second remote prototype (Prototype Two) is tentatively sched- 
uled to commence no sooner than June 1, 1996. Prototype Two will con- 
tinue to evaluate operational impact and procedures, and begin 
addressing additional systemic needs. The work completed by Customs 
Trade Compliance process improvement teams and the Automated 
Commercial Environment (ACE or the ACS Redesign), and experience 
gained from Prototype One will be incorporated into this prototype. 


Regulatory Provisions Suspended: 


Certain provisions in Part 111, pertaining to Customs brokers, Part 
113, pertaining to Customs bonds, and Part 141, pertaining to the entry 
of merchandise, of the Customs Regulations (19 CFR Parts 111, 113, 
and 141) will be suspended during this prototype test to allow remote 
filings by brokers in districts where they currently do not hold permits, 
and to allow for the movement of cargo from its port of arrival to a desig- 
nated examination site. 


II. ELIGIBILITY CRITERIA 


Note that participation in this testing will not constitute confidential 
information and that lists of participants will be made available to the 
public upon written request. 

In order to qualify for filing from a remote location, a program partic- 
ipant in the prototype must have the capability to provide, on an entry- 
by-entry basis, the electronic entry of merchandise; the electronic entry 
summary of required information; the electronic transmission of in- 
voice information (ABI/AII or EDIFACT); and the electronic payment 
of duties fees, and taxes (ACH). Other requirements and conditions are 
as follows: 


1. Participants and requested Customs locations must have op- 
erational experience with the Customs Electronic Invoice Pro- 
gram (EIP) with either ABI/AII or EDIFACT. Locations available 
for prototype participation are those ports currently operating 
with EIP release and summary processing. It is possible that addi- 
tional ports may be available when the first prototype commences. 
The following are locations currently operational with EIP (S/P in- 
dicates summary processing location and R/P indicates release 
processing location). 
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DDPP Location Electronic processing status 
0101 Portland ME 

0106 Houlton ME R/P S/P done in 0101 
0115 Calais ME R/P S/P done in 0101 
0401 Boston 

0901 

0903 Rochester R/P S/P done in 0901 
1001 New York Seaport 

1101 Philadelphia 

1102 Chester PA R/P S/P done in 1101 
1103 Wilmington DE R/B S/P done in 1101 
1108 Philadelphia Airport R/P S/P done in 1101 
1303 Baltimore Seaport 

1401 Norfolk 

1601 Charleston 

1703 Savannah 

1803 Jacksonville 

2002 New Orleans 

2304 

2704 Los Angeles 

2809 San Francisco 

3001 Seattle 

3701 Milwaukee 

3801 Detroit 

3901 

4101 Cleveland 

4102 Cincinnati R/P, S/P done in 4101 
41## Louisville R/P S/P done in 4101 
4601 

4701 

5201 

5203 Port Everglades R/P S/P done in 5201 
5206 Miami Airpot R/P S/P done in 5201 
5301 Houston 








2. Participants must be operational on the Automated Clearing 
House (ACH) 30 days before Prototype One commences; 

3. Only entry types 01 (consumption) and 11 (informal) will be 
accepted; 

4. Cargo release must be certified from the entry summary (EI) 
transaction with the exception of immediate delivery explained in 
#5; 

5. Participants will be allowed to file Immediate Delivery re- 
leases for direct arrival road and rail freight at the land border (es- 
sentially 19 CFR 142.21(a)) with use of paper invoices under Line 
Release, Border Cargo Selectivity (BCS), or Cargo Selectivity (CS). 
Submission of all line items at the time of release will be required of 
northern border filers, if the release is effected using BCS or CS. If 
an examination is required for a line release transaction, the filer 
must submit all relevant line item information through BCS or CS. 
Under BCS and CS, the examination will be performed at the port 
of arrival with the use of paper invoices. If the filer wishes the ex- 
amination to be performed at an alternate site, full entry summary 
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information (EI transaction) with electronic invoice must be 
transmitted; 

6. Participants will not be allowed to file an RLF against cargo 
that has been moved in-bond; 

7. Participants will be required to use OGA interfaces where they 
are available; and 

8. If an examination is determined necessary, cargo will be ex- 
amined at the Customs port of arrival, or, at Customs discretion, a 
filer’s requested designated examination site which would be a 
Customs port which is at or nearest the final destination. This 
movement of cargo to a designated examination port will be under 
the importer’s bond. 

9. A participant must maintain an average of 1-2 entries per day 
throughout the testing of the prototype. 


Customs will work with participants to ensure that: 


(1) Customs contacts and problem solving teams are established. 
(2) Procedures for remote entry and entry summary processing 
are prepared. 
(3) Notification to the peer contact person of the ex- 
amination site is arranged. 
Prototype One Application: 


This notice requests importers or brokers on behalf of importers to 
voluntarily apply for participation in Prototype One by submitting the 
following information to the Remote Filing Team, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, N.W. Room 1322, Washington, DC 
20229-0001 on or before the date set forth in the effective date para- 
graph at the beginning of this notice: 

1. Importer name and, if applicable, broker name, address, and 
filer code. 

2. Supplier name, address, and manufacturer’s number. 

3. Types of commodities to be imported. 

4. Other agency requirements. 

5. Port(s) of arrival. 


6. Designated examination site(s) (location nearest the final 
destination). 


7. Monthly volume anticipated. 


8. Requested entry summary processing location(s), if different 
from the port of arrival. 


9. Electronic Invoicing Program status and projected start date. 
10. Electronic Payment (ACH) status and projected start date. 


11. Main contact person and telephone number for participation 
questions. 


12. Any comments on prototype participation. 
Basis for Participant Selection: 

Eligible importers or importers with brokers will be considered for 
selection as participants in Prototype One. Customs is looking for a va- 
riety of circumstances and participants in this first prototype; however, 
only a small number of participants will be selected. We stress that 
those not selected for participation will be invited to comment on the 
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design, conduct, and evaluation of this prototype. Selection will be 
based on EIP operational experience, volume anticipated, electronic 
abilities, and available electronic interfaces with other agencies import 
requirements. Participants selected will be notified by means of the 
Customs Electronic Bulletin Board and the Customs Administrative 
Message System. 


Ill. TEST EVALUATION CRITERIA 


Once participants are selected, Customs and the participants will 
meet to review all public comments received concerning any aspect of 
the test program or procedures, finalize procedures in light of those 
comments, form problem-solving teams, and establish baseline mea- 
sures and evaluation methods and criteria. At 90 days and 180 days af- 
ter commencement, evaluations of the prototype will be conducted, 
with the final results published in the Federal Register as required by 
§ 101.9(b). The following evaluation methods and criteria have been 
suggested: 


1. Baseline measurements will be established through dataquer- 
ies and questionnaires. 

2. Reports will be run through use of dataquery throughout the 
prototype. 

3. Questionnaires will be conducted before, during, and after the 
prototype period. 


Preliminary ideas for evaluation criteria for Customs and other govern- 
ment agencies are workload impact (workload shifts, cycletime, etc.), 
policy and procedural accommodation, trade compliance impact, alter- 
nate exam site issues (workload shift, coordination/communication, 
etc.), problem solving, system efficiency, and the collection of statistics. 
Criteria ideas for the trade are service in cargo clearance and problem 
resolution, cost benefits, system efficiency, operational efficiency, and 
other items identified by the participant group. 

In conclusion, it is emphasized that if a company is interested in filing 
remotely, they must first be operational with the Electronic Invoicing 
Program (EIP). For information on the Electronic Invoicing Program 
(EIP), please contact your ABI Client Representative. 


Dated: March 30, 1995. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, April 6, 1995 (60 FR 17605)] 
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LIST OF FOREIGN ENTITIES VIOLATING 
TEXTILE TRANSSHIPMENT RULES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document notifies the public that the list of foreign 
entities identified by Customs as having violated the textile transship- 
ment rules—authorized to be published by section 333(a) of the Uru- 
guay Round Agreements Act—will not be published for this 
semiannual period, because Customs has not identified any violators 


during this time period that clearly fall within the purview of this 
section. 


FOR FURTHER INFORMATION CONTACT: Mr. Richard Crichton, 
Textile Industry Team, (202) 927-0001 or 927-0162. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 333 of the Uruguay Round Agreements Act (URAA) (Public 
Law 103-465, 108 Stat. 4809) (signed December 12, 1994), entitled Tex- 
tile Transshipments, amended Part V of title IV of the Tariff Act of 1930 
by creating a new section 592A, which authorizes the Secretary of the 


Treasury to publish in the Federal Register a list of foreign entities, i.e., 
the names of any producers, manufacturers, suppliers, sellers, export- 
ers, or any other persons located outside the Customs territory of the 
United States, against whom Customs has issued a penalty claim under 
section 592 of the Tariff Act of 1930, as amended, citing a violation of the 
Customs textile transshipment rules. See, 19 U.S.C. 1592A(a)(2). The 
list is to be published semiannually not later than March 31 and Sep- 
tember 30 of each year. 

In reviewing all information available, Customs has found that no 
one clearly falls within the purview of this section during this time peri- 


od. Accordingly, no list will be published for the period ending March 31, 
1995. 


Dated: March 30, 1995. 


STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register, April 3, 1995 (60 FR 16917)] 
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19 CFR Chapter I 
REVIEW OF CUSTOMS REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Review of regulations. 


SUMMARY: Pursuant to the President directing each agency to con- 
duct a page-by-page review of all of each agency’s regulations now in 
force to eliminate or revise those that are outdated or otherwise in need 
of reform, this document requests that the public assist Customs to 
identify regulations that could be modified or eliminated. 


DATE: Responses should be submitted on or before April 25, 1995. 


ADDRESS: Responses (preferably in triplicate) shall be addressed to 
the Chief, Regulations Branch, U.S. Customs Service, Franklin Court, 
1301 Constitution Avenue, N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Harold Singer, Regula- 
tions Branch, 202-482-6930. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In a memorandum for Heads of Departments and Agencies signed by 
the President on March 4, 1995, on the subject of the Regulatory Rein- 
vention I0nitiative, President Clinton Directed each agency, as one of 
four steps which are an integral part of our ongoing Regulatory Reform 
Initiative, to conduct a page-by-page review of its regulations now in 
force and eliminate or revise those that are outdated or otherwise in 
need of reform. The President requests a report of regulations planned 
to be eliminated or modified by June 1, 1995. The review should include 
careful consideration of at least the following issues: 


1. Is this regulations obsolete? 

2. Could its intended goal be achieved in more efficient, less in- 
trusive ways? 

3. Are there better private sector alternatives, such as market 
mechanisms that can better achieve the public good envisioned by 
the regulation? 

4. Could private business, setting its own standards and being 
subject to public accountability, do the job as well? 

5. Could the States or local governments to the job, making Fed- 
eral regulation unnecessary? 


CUSTOMS REQUEST FOR PUBLIC INPUT 
As most of Customs customers and stakeholders are aware, Customs 
is in the midst of its own reorganization and business process improve- 


ment. Since the passage of the Customs Modernization Act (the popular 
name for Title VI of the North American Free Trade Agreement Imple- 
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mentation Act), which allows Customs to streamline and modernize its 
operations, Customs has been holding public meetings to determine 
how its business processes should be revised and what revision of its 
regulations are necessary to best accomplish its mission and serve the 
international trade community efficiently and effectively. Obsolete reg- 
ulations are soon to be climinated as Customs is targeting close to 90 per 
cent of its regulations for modification. As an extension of the process of 
getting public input regarding Customs business process improvement 
and implementation of the Customs Modernization Act, and consistent 
with the President’s Regulatory Reinvention Initiative, Customs is 
asking the public to assist the agency in identifying any sections of the 
Customs Regulations that are outdated or in need of reform. 

Please bear in mind in responding to this request for input that Cus- 
toms is not seeking comments in this document regarding specific draft 
proposals for regulatory changes to implement the Customs Modern- 
ization Act or concept papers concerning customs processes that are be- 
ing changed pursuant to the Customs Modernization Act that have 
been publicly discussed and/or released. Persons who have commented 
on specific Customs Modernization draft proposals or concept papers 
and need not further respond to this request for suggested regulatory 
changes. Public meetings will continue to be held and draft proposals 
will continue to be posted on the Customs Electronic Bulletin Board so- 
liciting public input on specific Customs Modernization draft proposals 
and concept papers. What Customs is looking for in this exercise are 
particular sections of the Customs Regulations that are believed to be 
outdated or too burdensome, and that should be eliminated or modified, 
regardless of how Customs ultimately revises its regulatory procedures 
pursuant to the Customs Modernization Act. 

Customs has prepared the attached outline for use by members of the 
public who wish to offer suggestions on those Customs regulations 
which they believe can be eliminated or modified. Recommendations 
for modification or repeal should be as specific as possible. The informa- 
tion you submit is crucial to any decision to amend or repeal regulations 
and is necessary to be provided due to the time constraints involved in 
the program. The more detailed the information Customs receives, the 
easier it will be for Customs to evaluate the suggestion. 

Responses should be submitted no later than April 25, 1995. Com- 
ments should be sent directly to: 


Chief, Regulations Branch 

U.S. Customs Service 

Franklin Court 

1301 Constitution Avenue, NW 
Washington, DC 20229 
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OUTLINE FOR PUBLIC INPUT 

1. What is the subject of the regulations you are recommending to be 
modified or repealed? 

2. Which sections in particular are you recommending be modified or 
repealed? 

3. What is the exact nature of your suggestion as how the regulations 
can be amended or repealed? If you are recommending an amendment, 
please specify the precise nature of the change. 

4. As far as you are aware, is Customs already in the process of devel- 
oping an amendment to these regulations based on authority granted to 
the agency by the Customs Modernization Act? 

5. What is the expected benefit in your suggested modification or re- 
peal? Specify savings in time and/or money and whether to Customs the 
public, or both. Quantify, if possible. 


Dated: April 11, 1995. 


GEORGE J. WEISE, 
Commissioner of Customs. 


[Published in the Federal Register, April 13, 1995 (60 FR 18783)] 
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Decisions of the United States 
Court of International Trade 





(Slip Op. 95-52) 


NTN BEARING CORP OF AMERICA, AMERICAN NTN BEARING MFc. Corp, 
AND NTN Corp, PLAINTIFFS v. UNITED STATES, U.S. DEPARTMENT OF 
COMMERCE, AND RONALD H. BROWN, SECRETARY OF COMMERCE, 
DEFENDANTS, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 92-03-00167 


(Dated March 27, 1995) 


JUDGMENT 


TSOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Results 
of Redetermination Pursuant to Court Remand, NTN Bearing Corp. et. 
al. v. United States, Slip Op. 94-108 (July 6, 1994) (“Remand Results”), 
and any responses to the Remand Results submitted by the parties, 
namely, those of plaintiff, it is hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, are affirmed, and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 
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(Slip Op. 95-53) 


NIHON CEMENT Co., LTD., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND AD Hoc COMMITTEE OF SOUTHERN CALIFORNIA PRODUCERS OF GRAY 
PORTLAND CEMENT, ET AL., DEFENDANT-INTERVENORS 


Consolidated Court No. 91-06-00425 


(Dated March 28, 1995) 


JUDGMENT 

GOLDBERG, Judge: This case having been duly submitted for decision, 
the court remanded certain issues to the U.S. Department of Commerce 
(“Commerce”). Nihon Cement Co. v. United States, Slip Op. 93-80 (May 
25, 1993). Commerce submitted its Final Remand Results on Septem- 
ber 10, 1993. Defendant-Intervenors subsequently filed a motion re- 
questing reconsideration of the court’s order of remand in light of the 
decision of the United States Court of Appeals for the Federal Circuit in 
Ad Hoc Committee of AZ-NM-TX-FL Producers of Gray Portland Ce- 
ment v. United States, 13 F.3d 398 (Fed. Cir. 1994), regarding the treat- 
ment of pre-sale home market movement expenses. The court granted 
Defendant-Intervenors’ motion as it pertained to Nihon Cement Co., 
Ltd. by order dated May 19, 1994. The court granted Defendant-Interve- 
nors’ motion as it pertained to Onoda Cement Co., Ltd. by order dated 
May 24, 1994. With regard to Nihon Cement Co., Ltd., Commerce sub- 
mitted its Final Results Of Redetermination Pursuant To Court Re- 
mand on July 5, 1994. With regard to Onoda Cement Co., Ltd. and the 
“All Others” rate, Commerce submitted its Final Results Of Redeter- 
mination Pursuant To Court Remand on September 8, 1994. 

The parties subsequently filed comments upon the results of Com- 
merce’s remand determinations. Commerce responded to the parties’ 
comments on January 6, 1995, requesting that the court again remand 
this action in order to provide Commerce an opportunity to reexamine 
the calculation of Nihon’s margin by taking into account the October 3, 
1990 Supplemental Response submitted by Nihon during the original 
investigation. By order dated January 19, 1995, the court sustained 
Commerce’s remand determination with respect to the calculation of 
Onoda’s margin, and ordered this action remanded to Commerce for re- 
consideration of its calculation of Nihon’s margin. 

This court, having received and reviewed Commerce’s Final Results 
Of Redetermination Pursuant To Court Remand dated February 16, 
1995, and not having received any responses to said Remand Resulzts, it 
is hereby 

ORDERED, ADJUDGED, and DECREED: that Commerce’s Final Results of 
Redetermination Pursuant to Court Remand issued February 16, 1995, 
having complied with this court’s order of remand and resulting in re- 
vised weighted-average dumping margins of 69.89 percent for Nihon 
Cement Co., Ltd., and 70.23 percent for “All Others,” are affirmed; it is 
further 





U.S. COURT OF INTERNATIONAL TRADE 63 


ORDERED, ADJUDGED, and DECREED: that Commerce’s Final Results of 
Redetermination Pursuant to Court Remand issued September 8, 1994, 
having complied with this court’s order of remand and resulting in a re- 
vised weighted-average dumping margin of 70.52 percent for Onoda Ce- 
ment Co., Ltd., are affirmed; and it is further 

ORDERED, ADJUDGED, and DECREED: that because all other issues have 
been decided, this consolidated action is hereby dismissed. 





(Slip Op. 95-54) 


TORRINGTON CO., PLAINTIFF AND FEDERAL-MOGUL CORP, PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
FRANCE S.A.,SKF GmsH, SKF INbDusTRIE, S.PA., SKF (U.K.) Lrp., SKF 
SVERIGE AB, RHP BEARINGS, RHP BEARINGS INC., Koyo SEIKO Co., LTp., 
Koyo Corp oF U.S.A.,GMN GEORG MULLER NURNBERG AG NSK L1Tp., 
NSK Corp, NTN BEARING CorP OF AMERICA, AMERICAN NTN BEARING 
MANUFACTURING CorP, NTN Corp, NTN KUGELLAGERFABRIK 
(DEUTSCHLAND) GMBH, NMB Tua! Lrp., PELMEc THAI Lrp., NMB 
SINGAPORE LTD, PELMEC INDUSTRIES LTD. NMB Corp, FAG 
KUGELFISCHER GEORG SCHAFER KGAA, FAG CUSCINETTI S.PA., FAG 
(UK) Lrp., BARDEN Corp (UK) Lrp., FAG BEARINGS Corp, BARDEN 
Corp, PEER BEARING Co., INA WALZLAGER SCHAEFFLER KG, AND INA 
BEARING Co., INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 92-07-00483 


Plaintiff moves pursuant to Rule 56.2 of the Rules of this Court for judgment upon the 
agency record. Plaintiff alleges that the Department of Commerce, International Trade 
Administration (“Commerce”), erred in (1) refusing to find that below-cost transfer pric- 
ing constituted either reimbursement of antidumping duties or a basis for investigating 
reimbursement of antidumping duties; (2) including below-cost sales in calculating profit 
for purposes of determining constructed value; (3) its methodology for comparing U.S. and 
home market sales; (4) its methodology for calculating cash deposit rates for estimated 
antidumping duties; (5) adjusting foreign market value in exporter’s sales price compari- 
sons for inventory carrying costs; (6) its methodology for adjusting United States price 
and foreign market value for foreign “value added” consumption taxes that are rebated or 
not collected by reason of the exportation of the merchandise to the United States; (7) ad- 
justing foreign market value for pre-sale inland freight costs; (8) determining not to de- 
duct resale profit in exporter’s sales price transactions; (9) adjusting foreign market value 
for rebates and billing adjustments; (10) determining not to verify FAG Germany’s cost of 
production data; (11) accepting the cost of producing the inputs in its constructed value 
calculations with respect to FAG-Italy’s related party suppliers of certain inputs; (12) its 
calculation of NTN’s adjustment for inventory carrying costs; (13) deciding to exclude 
Koyo’s “Roller Chain” sales from its antidumping analysis; (14) accepting the use of quan- 
tity rather than weight for NMB Singapore and NMB Thailand as a measure of home mar- 
ket viability; (15) determining that antifriction bearings imported into foreign trade 
zones but not entered into the customs territory of the United States were not subject to 
antidumping duties; (16) its treatment of NMB Thailand’s Route B sales as home market 
sales; (17) its treatment of NMB’s bonded warehouse-to-bonded warehouse sales as home 
market sales; and (18) adjusting United States price for the amount of uncollected or re- 
bated duties and taxes payable by NMB Thailand. 

Held: Plaintiffs motion for judgment upon the agency record is granted in part and this 
case is remanded to Commerce for: (1) application of the rate of value added tax forgiven to 
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United States price, calculated at the same point in the stream of commerce where the 
value added tax is applied for home market sales, and add the resulting amount to United 
States price, without a circumstance of sale adjustment to foreign market value; (2) denial 
of the adjustment to foreign market value for home market pre-sale freight expenses 
where foreign market value was calculated using purchase price; (3) development of a 
methodology which removes post-sale price adjustments and rebates paid on sales of out- 
of-scope merchandise from any adjustments made to foreign market value for post-sale 
price adjustments or rebates or, if no viable method can be developed, to deny such an ad- 
justment in its calculation of foreign market value; (4) addition of an amount for profit 
which is not less than the statutory eight percent minimum to FAG-Italy’s cost of produc- 
tion data and any adjustments to constructed value that may be required as a result; 
(5) addressing the issues raised by plaintiff concerning NTN’s adjustment for inventory 
carrying costs to foreign market value and to set forth the basis for its determination; and 
(6) areasonable explanation as to why Commerce changed its finding in the original inves- 
tigation that “Route B” sales are third country sales or, if none can be given, for exclusion 
of these sales from the home market database. All other issues are affirmed. 

[Plaintiff's motion is granted in part and denied in part; this case is remanded to 
Commerce. ] 
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U.S. COURT OF INTERNATIONAL TRADE 


OPINION 

TSOUCALAS, Judge: Plaintiff, The Torrington Company (“Torrington”), 
commenced this action challenging certain aspects of the Department of 
Commerce, International Trade Administration’s (“Commerce” or 
“ITA”) final results of its administrative review concerning antifriction 
bearings (other than tapered roller bearings) (“AFBs”) and parts thereof 
from France, Germany, Italy, Japan Singapore, Sweden, Thailand and 
the United Kingdom. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of Anti- 
dumping Duty Administrative Reviews (“Final Results”), 57 Fed. Reg. 
28,360 (June 24, 1992). 

Specifically, plaintiff contests Commerce’s (1) refusing to find that be- 
low-cost transfer pricing constituted either reimbursement of anti- 
dumping duties or a basis for investigating reimbursement of 
antidumping duties; (2) including below-cost sales in calculating profit 
for purposes of determining constructed value; (3) methodology for 
comparing U.S. and home market sales; (4) methodology for calculating 
cash deposit rates for estimated antidumping duties; (5) adjusting for- 
eign market value (“FMV”) in exporter’s sales price (“ESP”) compari- 
sons for inventory carrying costs; (6) methodology for adjusting United 
States price (“USP”) and foreign market value for foreign “value added” 
consumption taxes (“VAT”) that are rebated or not collected by reason 
of the exportation of the merchandise to the United States; (7) adjusting 
foreign market value for pre-sale inland freight costs; (8) determining 
not to deduct resale profit in exporter’s sales price transactions; (9) ad- 
justing foreign market value for rebates and billing adjustments; 
(10) determining not to verify FAG Germany’s cost of production 
(“COP”) data; (11) accepting the cost of producing the inputs in its 
constructed value calculations with respect to FAG-Italy’s related party 
suppliers of certain inputs; (12) calculation of NTN’s adjustment for in- 
ventory carrying costs; (13) deciding to exclude Koyo’s “Roller Chain” 
sales from its antidumping analysis; (14) accepting the use of quantity 
rather than weight for NMB Singapore and NMB Thailand as a measure 
of home market viability; (15) determining that antifriction bearings 
imported into foreign trade zones (“FTZs”) but not entered into the cus- 
toms territory of the United States were not subject to antidumping du- 
ties; (16) treatment of NMB Thailand’s Route B sales as home market 
sales; (17) treatment of NMB’s bonded warehouse-to-bonded ware- 
house sales as home market sales; and (18) adjusting USP for the 


amount of uncollected or rebated duties and taxes payable by NMB 
Thailand. 


BACKGROUND 


On May 15, 1989, Commerce published antidumping duty orders on 
ball bearings, cylindrical roller bearings and spherical plain bearings 
and parts thereof. Antidumping Duty Orders: Ball Bearings, Cylindri- 
cal Roller Bearings, and Spherical Plain Bearings and Parts Thereof 
From the Federal Republic of Germany, 54 Fed. Reg. 20,900 (May 15, 
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1989). On June 28, 1991, July 19, 1991 and August 14, 1991, Commerce 
initiated administrative reviews with respect to various manufacturers 
and exporters from France, Germany, Italy, Japan, Romania, Singapore, 
Sweden, Thailand and the United Kingdom for the period May 1, 1990 
through April 30, 1991. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From the Federal Republic of Ger- 
many, France, Italy, Japan, Romania, Singapore, Sweden, Thailand, 
and the United Kingdom; Initiation of Antidumping Administrative Re- 
views, 56 Fed. Reg. 29,618 (June 28, 1991); Initiation of Antidumping 
and Countervailing Duty Administrative Reviews, 56 Fed. Reg. 33,251 
(July 19, 1991); Initiation of Antidumping and Countervailing Duty Ad- 
ministrative Reviews, 56 Fed. Reg. 40,305 (August 14, 1991). 

On March 31, 1992, Commerce published the preliminary results of 
its second administrative reviews. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France; Preliminary 
Results of Antidumping Duty Administrative Reviews and Partial Ter- 
mination of Administrative Reviews, 57 Fed. Reg. 10,859 (March 31, 
1992). 

On June 24, 1992, Commerce published one joint final determination 
for the nine administrative reviews. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France; et al.; Final 
Results of Antidumping Duty Administrative Reviews, 57 Fed. Reg. 
28,360 (June 24, 1992). 

On July 21, 1992, Torrington filed its summons in this case, challeng- 
ing the final results with respect to France, Germany, Italy, Japan, Sin- 
gapore, Sweden, Thailand and the United Kingdom. 


DISCUSSION 

This Court must uphold final results of an ITA administrative review 
unless the ITA determination is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is defined as “relevant ev- 
idence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). It is “not within the Court’s domain either to weigh 
the adequate quality or quantity of the evidence for sufficiency or to re- 
ject a finding on grounds of a differing interpretation of the record.” 
Timken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 
(1988), aff'd, 894 F.2d 385 (Fed Cir. 1990). 

1. Reimbursement of Antidumping Duties: 

Torrington contends that whenever a foreign manufacturer sells 
merchandise to a related U.S. importer at prices below cost plus profit or, 
alternatively, below cost, the transaction should be regarded as a trans- 
fer of funds to the extent that prices are less than the benchmark. Ac- 
cordingly, Torrington asserts these transfers should be regarded as duty 
reimbursements to the extent that dumping margins are found and 
these amounts should be deducted from United States price pursuant to 
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19 C.ER. § 353.26 (1992). Citing the legislative history, Torrington ar- 
gues that this regulation applies in this case as it is an ESP situation. In 
the alternative, Torrington requests a remand for Commerce to further 
investigate whether antidumping duties were in fact reimbursed when 
prices were below these benchmark levels. Torrington contends it does 
not have the burden to show antidumping duties were being reim- 
bursed. Memorandum in Support of The Torrington Company’s Motion 
for Judgment Upon the Administrative Record (“Torrington’s Brief”) at 
32-43. 

Asserting it properly refused to find that below-cost transfer pricing 
constituted either reimbursement of antidumping duties or a basis for 
investigating reimbursement of antidumping duties, Commerce states 
nothing in the statute or Commerce’s regulations prohibit the transfer 
of funds between related corporations. Commerce states 19 C.FR. 
§ 353.26 mandates a deduction to USP not when there is any transfer 
between related parties, but rather, when there is reimbursement of an- 
tidumping duties. Commerce asserts that it has consistently held that 
absent evidence of reimbursement, it has no authority to make such an 
adjustment to U.S. price. Brass Sheet and Strip From Sweden; Final Re- 
sults of Antidumping Duty Administrative Reviews, 57 Fed. Reg. 2706, 
2708 (Jan. 23, 1992); Brass Sheet and Strip From the Republic of Korea; 
Final Results of Antidumping Duty Administrative Review, 54 Fed. Reg. 
33,257, 33,258 (Aug. 14, 1989). Therefore, Commerce argues that as 
Torrington has failed to present any evidence of reimbursement or a 
link between the transfer of funds and reimbursement, Commerce’s ac- 
tion was proper. Defendant’s Memorandum in Opposition to Plaintiff's 
Motion for Judgment Upon the Agency Record (“Defendant’s Brief”) at 
8-11. 

NTN Bearing Corporation of America, American NTN Bearing 
Manufacturing Corporation, NTN Corporation and NTN Kugellagerfa- 
brik (Deutschland) GmbH (collectively, “NTN”) agrees with Commerce 
that sales at less than the cost of production plus profit are not per se 
reimbursements of antidumping duties. NTN points out there was no 
linkage between antidumping duties and any such sales and the statute 
does not prohibit related parties from transferring money to one anoth- 
er. NTN argues that Commerce acted within its discretion in not further 
investigating the transfers and that Torrington failed to provide any ev- 
idence to demonstrate its argument with respect to NTN. NTN addi- 
tionally argues that the regulation in question is invalid on its face, does 
not apply to ESP situations and, therefore, should not be enforced. De- 
fendant-Intervenor NTN’s Response to Plaintiff's Motion for Judgment 
Upon the Administrative Record (“NTN’s Brief”) at 7-21. 

FAG Kugelfischer Georg Schafer KGaA, FAG Cuscinetti S.p.A., FAG 
(UK) Limited, Barden Corporation (UK) Limited, FAG Bearings Corpo- 
ration and The Barden Corporation (collectively, “FAG”) agrees with 
Commerce and states that Torrington’s assertions are without merit be- 
cause the reimbursement regulation does not apply to ESP transac- 
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tions, transactions between related parties or duty deposits, but applies 
only to the payment of actual duties. Therefore, FAG argues, Commerce 
properly declined to pursue further investigation of possible reimburse- 
ment. Memorandum of Defendant-Intervenors FAG Kugelfischer Georg 
Schafer KGaA, FAG Cuscinetti S.p.A., FAG (U.K.) Limited, The Barden 
Corporation (U.K.) Limited, FAG Bearings Corporation and The Barden 
Corporation in Opposition to Plaintiff's Rule 56.2 Motion for Judgment 
Upon the Agency Record (“FAG’s Brief”) at 11-24. 

NMB Singapore Ltd., Pelmec Industries Ltd., NMB Thai Ltd. and Pel- 
mec Thai Ltd. (collectively," NMB”) agrees with Commerce’s position 
with regard to this issue. Reply of Defendant-Intervenors NMB/Pelmec 
to Plaintiff's Motion for Judgment Upon the Administrative Record 
(“NMB’s Brief”) at 18-19. 

NSK Ltd. and NSK Corporation (“NSK”) also agrees with Commerce 
on this issue and states that NSK specifically denied on the record that 
any reimbursement of antidumping duties occurred. NSK also asserts 
that antidumping duty cash deposits are not import duties under the an- 
tidumping law and, as such, they cannot be deducted from USP pur- 
suant to the regulation. Memorandum of Points and Authorities in 
Opposition to Motion for Judgment on the Agency Record (“NSK’s 
Brief”) at 40-48. 

GMN Georg Muller Nurnberg AG (“GMN”) argues that the reim- 
bursement regulation does not apply to transactions between related 
parties, and Commerce therefore properly declined to apply that regula- 
tion in ESP situations. Memorandum of Defendant-Intervenor GMN 
Georg Muller Nurnberg AG in Opposition to Plaintiff's Rule 56.2 Motion 
for Judgment Upon the Agency Record (“GMN’s Brief”) at 12-23. 

Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. (“Koyo”) argues 
that Commerce correctly concluded that its reimbursement regulation 
did not apply to the transactions in this review between foreign 
manufacturers and their U.S. affiliates. Koyo states the mere occur- 
rence of transfer prices between related parties at levels below COP does 
not prove that one party is reimbursing the other for antidumping du- 
ties. Koyo further argues that application of the reimbursement regula- 
tion to a transaction between related parties would be contrary to the 
framework of the antidumping law, which generally considers related 
parties to comprise a single entity. Memorandum of Defendant-Interve- 
nors Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. in Response to 
Motion of The Torrington Company for Judgment on the Agency Record 
(“Koyo’s Brief”) at 12-18. 

INA Walzlager Schaeffler KG and INA Bearing Company, Inc. 
(“INA”) argues that plaintiff seeks to read a transfer pricing test into the 
antidumping duty law that is not there. While Torrington would have 
Commerce determine whether or not export transfer prices between re- 
lated parties are at less than cost of production or cost of production plus 
profit, no such test is contained in the antidumping statute or regula- 
tions. INA argues that in the absence of any statutory authority to im- 
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pose transfer pricing rules on related party imports, and in the absence 
of any statutory definition of such transfer pricing, Commerce properly 
rejected plaintiff's argument that Commerce introduce a transfer pric- 
ing test into its reimbursement regulation. Reply of Defendant-Interve- 
nors INA Walzlager Schaeffler KG and INA Bearing Company, Inc. to 
the Motion of Plaintiff The Torrington Company for Judgment Upon the 
Administrative Record (“INA’s Brief”) at 4-5. 

SKF USA Inc., SKF France, S.A., SKF GmbH, SKF Industrie S.p.A., 
SKF Sverige AB and SKF (U.K.) Ltd. (collectively, “SKF”) claims that in 
light of the relevant statutory and regulatory definitions, Commerce 
correctly concluded, as a matter of law, that foreign producers/exporters 
could not “reimburse” their related U.S. importers. Further, SKF as- 
serts Commerce correctly found that no evidence existed as to anti- 
dumping duty reimbursements having occurred. Brief of SKF in 
Opposition to The Torrington Company’s Motion for Judgment Upon 
the Administrative Record (“SKF’s Brief”) at 18-34. 

RHP Bearings and RHP Bearings Inc. (“RHP”) also holds that Com- 
merce acted properly with regard to this issue because Torrington did 
not provide a factual basis for its claim and antidumping duty deposits 
are not deductible from USP. Opposition of Defendant-Intervenors RHP 
Bearings and RHP Bearings Inc. to Plaintiff’s Motion for Judgment on 
the Agency Record (“RHP’s Brief”) at 4-7. 


The reimbursement regulation 19 C.FR. § 353.26, which governs 
this issue reads in part as follows: 


(a) In general. (1) In calculating the United States price, the Sec- 
retary will deduct the amount of any antidumping duty which the 
producer or reseller: 

(i) Paid directly on behalf of the importer; or 

(ii) Reimbursed to the importer. 

* * * * * * Bs 


(b) Certificate. The importer shall file prior to liquidation a certif- 
icate in the following form with the appropriate District Director of 
Customs. 


Thus, in order for this regulation to apply, it must be shown that the 
foreign manufacturer either paid the antidumping duty on behalf of the 
U.S. importer or reimbursed the U.S. importer for its payment of the an- 
tidumping duty. Id. The regulation does not impose upon Commerce an 
obligation to investigate based on mere allegations. 

In answering Torrington’s argument, Commerce stated: 


Evidence of below-cost transfer pricing between related parties is 
not in itself evidence of reimbursement of antidumping duties. Tor- 
rington has failed to establish a link between alleged below-cost 
transfer pricing and the payment of antidumping duties. * * * [T]he 
antidumping law does not require related parties to set up their in- 
ternal transactions at arm’s length, nor does it prohibit them from 
transferring money from one another. 
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* * * The antidumping statute and regulations make no distinc- 
tion in the calculation of USP between costs incurred by a foreign 
parent company and those incurred by its U.S. subsidiary. There- 
fore, the Department does not make adjustments to U.S. price based 
upon intracompany transfers of any kind. Indeed, the Department 
has a long-standing practice of denying adjustments for intracorpo- 
rate payments on the grounds that, because affiliated companies 
are a single entity for the purposes of the antidumping law, pay- 
ments from a parent company to its subsidiary are not expenses to 
the consolidated corporation as a whole. 


Final Results, 57 Fed. Reg. at 28,371. 

In light of Torrington’s failure to produce any evidence showing a link 
between intracorporate transfers and the reimbursement of antidump- 
ing duties, this Court finds Commerce properly decided not to make a 
deduction to USP for antidumping duty reimbursement or to conduct 
an investigation concerning transfer prices. Commerce has consistently 
held that absent evidence of reimbursement, it has no authority to make 
such an adjustment to USP. Brass Sheet and Strip From Sweden; Final 
Results of Antidumping Duty Administrative Reviews, 57 Fed. Reg. 
2706, 2708; Brass Sheet and Strip From the Republic of Korea; Final Re- 
sults of Antidumping Duty Administrative Review, 54 Fed. Reg. 33,257, 
33,258. Before Commerce is required to commit resources to investigate 
the transfers between related corporations, the party who requests the 
investigation must produce some link between the transfer of funds and 
reimbursement of antidumping duties. 

In addition, Commerce does not need to conduct further investigation 
of alleged reimbursement of antidumping duties because 19 C.FR. 
§ 353.26(b) specifically requires that an importer file prior to liquida- 
tion a certificate with Customs attesting that the importer has or has 
not “entered into any agreement or understanding for the payment or 
for the refunding * * * ofall or any part of the antidumping duties.” Fail- 
ure to file this certificate may be considered by Commerce as proof that 
the producer or reseller paid or reimbursed the antidumping duties. 
19°C.ER. § 353.26(c). Therefore, once an importer, as those here have 
done, has indicated on this certificate that it has not been reimbursed 
for antidumping duties, it is unnecessary for Commerce to conduct an 
additional inquiry absent a sufficient allegation of customs fraud. This 
Torrington has failed to do. Therefore, the Court sustains Commerce on 
this issue. 


2. Below-Cost Sales In Calculating Profit For Constructed Value: 


Torrington argues that Commerce erred in not excluding, as outside 
the ordinary course of trade, home market sales made below the cost of 
production when calculating profit factors for use in constructed value. 
Basically, Torrington contends that below-cost sales are per se outside 
the ordinary course of trade. Torrington further argues that including 
below-cost sales in constructed value profit calculations distorts the 
statutory scheme. Torrington’s Brief at 43-51. 
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Commerce asserts it properly included below-cost sales in calculating 
profit for purposes of determining constructed value, because it is not 
contrary to the statute and Torrington did not show that these sales 
were outside the ordinary course of trade. Defendant’s Brief at 12-18. 

The defendant-intervenors agree with the position taken by Com- 
merce. See, e.g., NT'N’s Brief at 21-29. 

Constructed value includes profit for sales of merchandise of the same 
general class or kind in the home market, in the usual commercial quan- 
tities and in the ordinary course of trade, but the profit cannot be less 
than eight percent of the sum of general expenses and cost. 19 U.S.C. 
§ 1677b(e)(1) (1988). In calculating this profit amount, Commerce 
considers, essentially, an average profit for all of respondent’s home 
market sales, which sales may include some made at below COP. The 
statute does not require the exclusion of below-cost sales when deter- 
mining the profit amount, even though it specifically delineates the 
above requirements. 

Commerce calculates foreign market value by following the general 
method prescribed by 19 U.S.C. § 1677b(a)(1) (1988). It provides in per- 
tinent part: 

The foreign market value of imported merchandise shall be the 
rice, at the time such merchandise is first sold within the United 
tates by the person for whom (or for whose account) the merchan- 

dise is imported to any other person * * * 

(A) at which such or similar merchandise is sold, or, in the ab- 
sence of sales, offered for sale in the principal markets of the 
country from which exported, in the usual commercial quanti- 
ties and in the ordinary course of trade for home consumption 


(Emphasis added); see also 19 C.ER. § 353.46(b) (1992). The statute de- 
fines “ordinary course of trade” as “the conditions and practices which, 
for a reasonable time prior to the exportation of the merchandise which 
is the subject of an investigation, have been normal in the trade under 
consideration with respect to merchandise of the same class or kind.” 
19 U.S.C. § 1677(15) (1988). Thus, despite Torrington’s argument to the 
contrary, sales in the ordinary course of trade are not limited to sales 
above cost. 

In addition, 19 U.S.C. § 1677b(b) (1988) requires Commerce in its de- 
termination of foreign market value to disregard sales made at less than 
the cost of production if the sales have been made over an extended peri- 
od of time, in substantial quantities and are not at prices which permit 
recovery of all costs within a reasonable period of time in the normal 
course of trade. Torrington argues by analogy to this provision, but it is 
not relevant to a constructed value situation. In fact, this provision sets 
the requirements as to when Commerce should resort to constructed 
value. 

Thus, nowhere does the statute require the exclusion of below cost 
sales when determining the profit amount in calculating constructed 
value. In order for sales below-cost to be excluded, it must be shown that 
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the sales were made outside the ordinary course of trade. See, generally, 
19 U.S.C. § 1677b. 

Commerce’s decision of whether an importer’s sales are in the ordi- 
nary course of trade is entitled to deference from this Court and plaintiff 
has the burden of demonstrating the sales Commerce included in its for- 
eign market value calculation were outside the ordinary course of trade. 
Nachi-Fujikoshi Corp. and Nachi Am.., Inc. v. United States, 16 CIT 606, 
608-09, 798 F. Supp. 716, 718-19 (1992) and cases cited therein. This 
Court has affirmed Commerce’s decision to include certain sales in its 
calculations of dumping margins when a plaintiff has failed to meet its 
burden of proof. 

In this case, Torrington has not met this burden and the administra- 
tive record in this case is lacking in substantial evidence to prove 
otherwise. 

The statutory language and structure support Commerce’s deter- 
mination that below-cost sales are not automatically excluded from the 
calculation of profit in determining constructed value. Torrington failed 
to produce any evidence or to demonstrate that the below-cost sales in- 
volved herein were made outside of the ordinary course of trade. There- 
fore, Commerce’s decision to include these sales in calculating profit for 
purposes of constructed value is reasonable and in accordance with law 
and is sustained. 


3. Methodologies For Selecting Similar Merchandise: 

Torrington contests the use of the family model match methodology. 
Torrington alleges that Commerce’s definition of “similar merchan- 
dise” was impermissibly narrow and limiting and resulted in Commerce 
inappropriately resorting to constructed value when sales comparisons 
could have been made. Torrington asserts this was inappropriate be- 
cause the antidumping statute prefers sales comparisons to constructed 
value comparisons. Torrington’s Brief at 51-64. 

Commerce takes the position that the family approach used in the 
current reviews is an appropriate method of determining such or similar 
merchandise. Commerce explains it consulted with the interested par- 
ties in this case for their views of the most important distinguishing 
physical characteristics of AFBs and it thus developed a family match- 
ing methodology based upon certain physical characteristics for deter- 
mining when U.S. and home market AFBs are similar for price 
comparison purposes. Defendant’s Brief at 18-27. In explaining its posi- 
tion on this issue, Commerce has stated: 


The statute provides the Department with the discretion to de- 
termine whether an appropriate home market FMV exists for pur- 
poses of comparison to U.S. price (USP) and, ifnot, when to resort to 
constructed value as an alternate source of comparison. The De- 
partment has the authority to determine what merchandise quali- 
fies as such or similar for the purposes of the statute. [Citation 
omitted.] Moreover, it is the administering agency rather than an 
interested party that should make the determination as to what 
methodology should be used. [Citation omitted.] Ifthe Department 
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determines that such or similar merchandise sold or offered for sale 
in the home market does not exist for purposes of comparison with a 
particular USP the Department may use the constructed value of 
the merchandise in question as the foreign market value. Section 
773(a)(2). * * *. 

In the context of the current AFB reviews, the family model 
match approach constitutes an appropriate use of this discretion. 
We initially note that bearings do not have to be identical to be 
members of the same bearing family. The preliminary results dem- 
onstrate that bearings within the same family may have significant 
differences in variable cost of manufacturing. 


Final Results, 57 Fed. Reg. at 28,365-66. 

The defendant-intervenors agree with Commerce’s position and state 
that the statute vests Commerce with the authority to determine 
whether the home market merchandise and subject merchandise may 
reasonably be compared. They maintain that Commerce’s model match 
methodology for the current AFB reviews is a reasonable exercise of its 
discretion because it considers the commercial realities of the AFB mar- 
ket, in particular the extensive variety of models in the market and the 
fact that families of similar bearings do exist. See, e.g., Koyo’s Brief at 
28-35. 

When identical merchandise is not available in the home market for 
comparison with the merchandise sold to the United States, Commerce 
must select “similar” comparison merchandise based upon the physical 
characteristics of the merchandise being compared. 19 U.S.C. 
§ 1677(16) (1988).! Commerce has been granted broad discretion to de- 
vise a methodology for determining what constitutes “similar” mer- 
chandise. See Smith-Corona Group v. United States, 713 F-2d 1568, 1571 
(Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984). 

An accurate investigation requires that the merchandise used in the 
comparison be as similar as possible. Furthermore, there is a statutory 
preference for comparison of most similar, if not identical merchandise 
for the purpose of FMV calculations. 19 U.S.C. § 1677(16); see Timken 
Co. v. United States, 10 CIT 86, 96, 630 F Supp. 1327, 1336 (1986). Un- 
doubtedly, Commerce’s fundamental objective in an antidumping inves- 
tigation is to compare the United States price of imported merchandise 
with the value of “such or similar merchandise” sold in the foreign mar- 
ket. Timken, 10 CIT at 95, 630 F. Supp. at 1336. 


119 U.S.C. § 1677(16) (1988) provides: 


The term “such or similar merch mean: in the first of the following categories in respect of 
which a determination for the purpose of part T of this subtitle can be satisfactorily made: 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by the same person as, that merchandise. 
(B) Merchandise— 
(i) produced in the same country and by the same person as the merchandise which is the subject of the 
investigation, 
(ii) like that merchandise in component material or materials and in the purposes for which used, and 
(iii) approximately equal in commercial value to that merchandise. 
(C) Merchandise— 
(i) produced in the same country and by the same person and of the same general class or kind as the 
merchandise which is the subject of the investigation, 
(ii) like that merchandise in the purposes for which used, and 
ond = the administering authority determines may reasonably be compared with that 
merchandise 


dies” Raines 
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Thus, contrary to the assertion of Torrington, the statute does not re- 
quire Commerce to use a methodology that identifies the greatest num- 
ber of matches of similar merchandise. 

In this administrative review, Commerce determined what. consti- 
tuted “similar merchandise” for purposes of comparing U.S. and foreign 
market sales by grouping bearings into families based upon eight de- 
fined physical characteristics. Commerce also employed a 20% difmer 
cap so that bearings having a greater than 20% difference in their vari- 
able costs of manufacture would not be treated as “similar.” Final Re- 
sults, 57 Fed. Reg. at 28,364-67. 

The issue herein is not whether Commerce’s model match methodolo- 
gy gives a broad or narrow construction to the term “similar” merchan- 
dise. The issue is whether that methodology is supported by substantial 
evidence and is otherwise in accordance with law. This Court finds that 
Commerce’s model matching methodology was within the broad discre- 
tion it is granted to determine “similar merchandise”. Torrington has 
not provided any evidence of unreasonable behavior on the part of Com- 
merce. Commerce’s action on this issue was in accordance with law and 
supported by substantial evidence and is hereby affirmed. 


4. Cash Deposit Rates For Estimated Antidumping Duties: 


Commerce calculated the cash deposit rate for each exporter by first 
determining the amount of potential uncollected dumping duties 


(“PUDD”), the aggregate amount by which FMV exceeded USP for each 
exporter. It then divided each exporter’s PUDD by the total net U.S. 
price for that exporter’s sales under each dumping order during the pe- 
riod of review. In order to derive a single deposit rate for each class or 
kind of merchandise for each exporter included in the review, Commerce 
weight-averaged the deposit rates. In contrast, to calculate the assess- 
ment rate for ESP sales, Commerce divided the total PUDD for the re- 
viewed sales by the total entered value of those sales. Defendant’s Brief 
at 28. 

Torrington objects to Commerce’s use of different methodologies for 
the assessment of antidumping duties and for the establishment of fu- 
ture cash deposit rates. Torrington asserts that Commerce’s distinction 
between the methodologies used to calculate the assessment rate and 
the cash deposit rate will systematically result in undercollection of du- 
ties. Torrington further asserts that the decision of Commerce to apply 
different margin methodologies is arbitrary and unreasonable as the 
most reasonable basis for assessment of future duties is past pricing 
practices. Torrington’s Brief at 64-69. 

GMN asserts that Torrington failed to raise this issue at the adminis- 
trative level, and so waived its right to address it before this Court. GMN 
further states that substantively, Torrington’s arguments are without 
merit. GMN’s Brief at 40. All the other parties agree with Commerce’s 
methodology as well. 

Commerce states that neither the statute nor the regulations specify 
the manner in which Commerce must establish deposits of estimated 
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duties and that its calculation was a reasonable exercise of its discretion. 
Defendant’s Brief at 30. Commerce fully explained its use of the two dif- 
ferent methodologies in the administrative review: 


Under any method of calculating cash deposit rates, there would 
be no certainty that the cash deposit would equal the amount by 
which foreign market value exceeds U.S. price. As the Department 
has stated on numerous occasions, duty deposits are merely esti- 
mates of future dumping liability. Should the amount of the depos- 
its of.estimated antidumping duties be less than the amount 
assessed, the Department will instruct the U.S. Customs Service to 
collect the difference with interest, as provided for under sections 
737 and 778 of the Tariff Act and 19 CFR 353.24. 

Furthermore, in many instances, we do not know the entered val- 
ue related to purchase price sales and therefore cannot calculate a 
deposit rate in the same manner as we calculated ESP assessment 
rates. To allow for this circumstance, the Department would have 
to use importer-specific deposit rates and different basis for deposit 
rates for each importer. However, as we stated in the final results of 
the first review of AFBs, we believe that the need for a precise esti- 
mate is outweighed by the need to provide the U.S. Customs Service 
with a set of deposit rates which can be effectively administered. 

In addition, we must maintain a consistent standard for deter- 
mining whether weighted-average dumping margins are de mini- 
mis : 


Finally, we must maintain the same basis for determining wheth- 
er weighted-average dumping margins are de minimis and whether 
cash deposits are required. Otherwise, interested parties may face 
conflicting interests in requesting reviews. 


Final Results, 57 Fed. Reg. at 28,377. 

The Court has fully addressed this issue previously in Federal-Mogul 
Corp. v. United States, 17 CIT __, 813 F. Supp. 856 (1993), and Tor- 
rington v. Unites States, 17CIT _, 818 F. Supp 1563 (1993), and ad- 
heres to its decisions on this issue. Therefore, this Court finds that the 
methodology used by the ITA in this review is reasonable and in accor- 
dance with law. See also Zenith Elecs. Corp. v. United States, 15 CIT 394, 
770 F Supp. 648, 655 (1991); Daewoo Elecs. Co. v. United States, 13 CIT 
253, 712 F. Supp. 931, 957 (1989). 


5. Foreign Market Value Adjustment for Inventory Carrying Costs: 


Torrington argues that Commerce’s adjustment to FMV for invento- 
ry carrying costs is contrary to the statute, legislative history, the rele- 
vant regulation and long-standing agency practice. Torrington asserts 
that, although Commerce should make an adjustment for inventory car- 
rying costs to ESP inventory carrying costs are indirect selling expenses 
and should not have been deducted from FMV. Torrington’s Brief at 
69-75. 

Commerce asserts it has been its long-standing practice to treat in- 
ventory carrying costs as indirect selling expenses and to deduct them 
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from FMV pursuant to the ESP offset, 19 C.F R. § 353.56(b)(2) (1992). 
Defendant’s Brief at 31-35. In the final results, Commerce explained: 


The Department has determined previously, and continues to 
maintain, that inventory carrying costs are properly classified as 
indirect selling expenses since they do not relate to particular sales. 
[Citation omitted.] The nature of this expense, and therefore its 
classification, holds true regardless of the market in which it was 
incurred. Second, as we stated in the original investigation and first 
administrative review of this proceeding, in order for comparisons 
to be fair, it is necessary to make inventory carrying cost adjust- 
ments to both FMV and USP * * *. Because the seller incurs the op- 
portunity cost of holding inventory in both markets, and because 
we adjust for that cost in the U.S. market, we must also adjust for 
the same cost in the home market. 
Final Results, 57 Fed. Reg. at 28,410. 

Defendant-intervenors agree with Commerce’s methodology with re- 
gard to this issue. 

Commerce is required to adjust the exporter’s sales price by reducing 
it by the amount, if any, of expenses generally incurred by or for the ac- 
count of the exporter in the United States in selling identical or substan- 
tially identical merchandise. 19 U.S.C. § 1677a(e)(2) (1988). 

In Torrington Co. v. United States, 17 CIT ___, 824 F. Supp. 1095 
(1993),dismissed,17CIT___, 834 F Supp. 1405 (1993), aff'd, 1995 U.S. 
App. LEXIS 649 (Fed. Cir. Jan. 13, 1995), this Court found that Com- 
merce’s adjustment to FMV for imputed inventory carrying costs pur- 
suant to 19 C.FR. § 353.56(b)(2) was a reasonable exercise of 
Commerce’s discretion in implementing the antidumping duty statute. 
In Torrington Co.,17CIT___, 818 F Supp. 1563, this Court addressed 
the challenges that Torrington is making to Commerce’s methodology 
of adjusting FMV for inventory carrying costs in this review. This Court 
adheres to those decisions on this issue and finds that Commerce’s de- 
duction from FMV of home market presale inventory carrying costs was 
reasonable and in accordance with law. 


6. Circumstance of Sale Adjustment for Value Added Tax: 

Torrington asserts Commerce ought to have made an upward adjust- 
ment to USP for VAT not collected on exports to the United States, to 
make USP comparable to home-market prices that already include ful- 
ly-assessed VAT. Torrington challenges Commerce’s VAT methodology 
and requests that this Court remand this issue to Commerce with 
instruction to follow this Court’s decisions in Federal-Mogul Corp., 
17CIT__, 813 F. Supp. 856, and Torrington Co.,17CIT__, 818 F 
Supp 1563. Torrington’s Brief at 75-77. 

Commerce agrees that this case should be remanded in light of the 
Federal Circuit’s decision in Zenith Elecs. Corp. v. United States, 988 
F.2d 1573 (Fed. Cir. 1993), reh’g, en banc, denied, U.S. App. LEXIS 10358 
(Fed. Cir. Apr. 29, 1993), that Commerce may not make a circumstance 


of sale (“COS”) adjustment in connection with VAT. Defendant’s Brief at 
35-36. 
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In Zenith, the Federal Circuit held that Commerce may not make a 
COS adjustment to FMV to account for home market VAT. Zenith, 988 
F.2d at 1580-82. The Court noted that adjusting USP alone distorted the 
dumping margin, as a result of a “multiplier effect” inherent in the way 
taxes are assessed. Jd. at 1578. The Court, however, concluded that this 
distortion is inevitable and was clearly contemplated by Congress. Id. at 
1580-82. The Court held the exporters responsible for the multiplier ef- 
fect and did not require any accounting or compensating for the effect. 
Id. In what is clearly dicta, the Court did, however, contemplate that 
Commerce could eliminate the multiplier effect by adjusting USP by 
amount, rather than by rate, of ad valorem tax. Id. at 1582. The dicta 
appear in footnote 4: 


[19 U.S.C. § 1677a(d)(1)(C)] by its express terms allows adjustment 
of USP in the amount of taxes on the merchandise sold in the coun- 
try of exportation. While perhaps cumbersome, Commerce may 
eliminate the multiplier effect by adjusting USP by the amount, 
instead of the rate, of the ad valorem tax. 


Id 


On the basis of that language, all the defendant-intervenors suggest 
this Court require Commerce adjust USP in this case by the amount, 
and not the rate, of the forgiven VAT. See, e.g., NSK’s Brief at 24-30. 
Torrington disagrees, arguing Commerce must not adhere to the meth- 
odology suggested in the Zenith footnote as it is contrary to the substan- 
tive holding of the case. Reply of:the Torrington Company, Plaintiff, to 
Responses of Defendant and Defendant-Intervenors to Plaintiff's Motion 
for Judgment on the Agency Record Pursuant to Rule 56.2 (“Torring- 
ton’s Reply”) at 45-54. 

This Court has already decided this issue and has found that footnote 
4 is clearly at odds with the body of Zenith and the language of the stat- 
ute. Federal-Mogul Corp. v. United States, 17CIT___,__—«, 834 F Supp 
1391, 1396-97 (1993). This Court declines to depart from its previous 
interpretation of Zenith, which is to require Commerce adjust USP by 
the rate of VAT forgiven in the foreign market, and not by the amount of 
forgiven VAT. Id. 

Therefore, this issue is remanded so that Commerce may apply the 
rate of VAT forgiven to USP calculated at the same point in the stream of 
commerce where the VAT is applied for home market sales, and add the 
resulting amount to USB without a COS adjustment to FMV. 


7. FMV Adjustment For Pre-Sale Inland Freight: 


Torrington argues that Commerce should not have made an adjust- 
ment to foreign market value for pre-sale inland freight expenses when 
the expenses are not linked to particular sales. Torrington argues that 
Commerce’s decision to deduct all pre-sale movement expenses from 
FMV is contrary to past agency practice and to previous decisions of this 
Court. Torrington further asserts that 19 U.S.C. § 1677a(d)(2)(A) (1988) 
requires Commerce to adjust USP for all pre-sale inland freight, but 
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there is no corresponding provision authorizing this adjustment to 
FMV. Torrington’s Brief at 78-81. 

Commerce rejected Torrington’s argument in the final results. Final 
Results, 57 Fed. Reg. at 28,397. 

Commerce explains that, given the inequities presented by its earlier 
approach to the treatment of pre-sale movement expenses incurred in 
the home market, Commerce’s decision to depart from the earlier ap- 
proach was reasonable. By deducting from FMV pre-sale movement ex- 
penses incurred upon home market sales, Commerce asserts that it 
properly compares the ex-factory prices for United States sales with ex- 
factory prices in the home market. Defendant’s Brief at 36-40. Defen- 
dant-intervenors agree with Commerce’s position. 

It is well-established that when Congress has included specific lan- 
guage in one section of a statute but has omitted it from another related 
section of the same act, it is generally presumed that Congress intended 
the omission. Russello v. United States, 464 U.S. 16, 23 (1983). In the 
case at issue, therefore, Congress evidently intended the omission of a 
provision requiring an adjustment for inland freight expenses incurred 
in the home market. 

The Court of Appeals for the Federal Circuit, in Ad Hoc Comm. of AZ- 
NM-TX-FL Producers of Gray Portland Cement v. United States, 13 F.3d 
398, 401-02 (Fed. Cir. 1994), reh’g, en banc, denied, 1994 U.S. App. LEX- 
IS 16258 (Fed. Cir. March 1, 1994), and cert. denied, 1994 U.S. LEXIS 
5498 (U.S. 1994), stated: 


[W]e believe that had Congress intended to deduct home-market 
transportation costs from FMV, it would have made that intent 
clear. FMV and USP are intimately related concepts, given full 
meaning only by their relationship to one another. The Antidump- 
ing Act revolves around the difference between the two. See 
19 C.ER. § 353.2(f)(1) (1993) (defining dumping margin with refer- 
ence to USP and FMV). In slightly different forms, the USP provi- 
sion, 19 U.S.C. § 1677a, and the FMV provision, 19 U.S.C. § 1677b, 
were passed together as part of the original Antidumping Act, 1921, 
ch. 14, 42 Stat. 11 (1921). From the Act’s beginning, therefore, it is 
likely Congress has considered one only with reference to the other 
and has been well aware of any differences between them. That 
Congress included a deduction for transportation costs from USP 
but not from FMV leads us to conclude that Congress did not intend 


pre-sale home-market transportation costs to be deducted from 
FMV. 


The Ad Hoc Comm. court, however, limited its decision to the calcula- 
tion of FMV in purchase price situations only. Jd. at 400. As it is not clear 
to this Court whether FMV was calculated in this case using purchase 
price or ESP, this Court remands this issue to Commerce to deny the ad- 
justment to FMV for pre-sale home market transportation expenses 
only where FMV was calculated using purchase price. 
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8. Deduction of Resale Profit in ESP Transactions: 


Torrington alleges Commerce improperly failed to deduct related-im- 
porter resale profits in calculating ESP asserting that Congress in- 
tended such a deduction be made. Torrington argues that this failure 
undermines the concept of ESP and deprives U.S. industry of the reme- 
dy afforded by law. According to Torrington, allowing the reseller (the 
importer) to retain its profit artificially inflates USP and reduces dump- 
ing margins. Torrington respectfully disputes this Court’s previous de- 
cisions on this issue, which have upheld Commerce’s failure to deduct 
importer resale profits. Torrington’s Brief at 81-87. 

Anticipating defendant’s objection to this argument, Torrington 
claims this issue is properly before the Court even though Torrington 
did not raise it at the administrative level, as it is not necessary to raise 
futile issues at the administrative level solely to preserve them for judi- 
cial review. Torrington asserts the futility doctrine applies here because 
Commerce has clearly expressed its position on this issue in numerous 
past proceedings and to have raised the issue before Commerce would 
have served no good purpose. Finally, Torrington states there is no 
prejudice to Commerce by Torrington raising this issue before the 
Court. Torrington’s Brief at 81-87. 

Because Torrington did not raise this issue before Commerce, defen- 
dant argues this issue is not properly before this Court for review pur- 
suant to the doctrine of the exhaustion of administrative remedies. In 
the alternative, defendant points out the previous occasions on which 
this Court has rejected Torrington’s argument on this issue and urges 
this Court to do so again. Defendant’s Brief at 41-49. 

Defendant-intervenors argue that Torrington’s arguments regarding 
this issue should not be considered by this Court because the issue was 
not properly raised by Torrington before Commerce and because it is 
prejudicial to them to argue the issue for the first time before this Court. 
In the alternative, defendant-intervenors urge this Court to reject Tor- 
rington’s argument on its merits. 

Although Torrington did not exhaust its administrative remedies, 
this Court agrees with Torrington that it would have been futile to do so 
and deems this issue is properly before the Court. 

However, having already ruled on this issue on numerous occasions, 
this Court rejects Torrington’s arguments. This Court has consistently 
held that Commerce is not required to deduct the profits of an importer 
from its calculation of ESP. See, e.g., Timken Co. v. United States, 16 CIT 
429, 437, 795 F. Supp. 438, 445 (1992); see also Timken Co. v. United 
States, 10 CIT 86, 102-11, 630 F Supp. 1327, 1341-48 (1986). Torring- 
ton has provided no new arguments in addition to those which have al- 
ready been considered and rejected by this Court. This Court therefore 
adheres to those decisions and hereby affirms Commerce’s action re- 
garding this issue. 
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9. Adjustment to FMV for Rebates and Billing Adjustments: 


In the final results, Commerce determined that home market rebates 
and post-sale price adjustments (“PSPAs”) that were not allocated upon 
a product-specific basis, but were allocated upon a customer-specific ba- 
sis, should be treated as indirect selling expenses. Final Results, 57 Fed. 
Reg. at 28,400. 

Torrington argues that such adjustments should be rejected if the un- 
derlying allocation method included rebates or PSPAs that were in- 
curred upon merchandise that was not within the scope of the 
antidumping duty orders on antifriction bearings. Torrington asserts 
that Commeree is correct in its understanding of the law that properly 
identified and attributed home-market billing adjustments may be 
treated as direct expenses. But Torrington asserts Commerce was incor- 
rect as a matter of law in treating as indirect expenses home-market bill- 
ing adjustments that could not be linked to specific sale transactions. 
Torrington requests a remand of this issue with instructions to elimi- 
nate price adjustments related to out-of-scope merchandise or, if not 
possible, to deny the claims in their entirety. Torrington’s Brief at 
87-89. 

Commerce requests this Court remand this case so that it can deter- 
mine whether the adjustments at issue may be allocated without includ- 
ing those paid upon out-of-scope merchandise or, if Commerce cannot 
make such an allocation upon the basis of the existing record, to deny 
the adjustment. Defendant’s Brief at 49-50. 

NTN argues that, as Commerce has accepted reporting of credit ex- 
pense on a customer-specific basis, it is reasonable for Commerce to de- 
termine that customer specificity was also sufficient for purposes of 
post-sale rebates and discounts. However, NTN argues alternatively, in 
light of this Court’s decision in Torrington Co.,17 CIT at__—, 818 F. 
Supp. at 1577-79, this case should be remanded to Commerce to allow it 
to develop a methodology which removes PSPAs and rebates paid on 
sales of out-of-scope merchandise from any adjustments made to FMV 
for PSPAs or rebates. NT'N’s Brief at 51-53. 

FAG argues that Torrington failed to raise this issue in the general is- 
sues portion of the underlying administrative proceeding and therefore 
failed to preserve it for judicial review for any company other than SKF 
and Koyo. FAG’s Brief at 61-62. 

NSK argues that Torrington has put forward no argument that re- 
quires this Court to remand the final results for redetermination as to 
NSK’s lump-sum PSPAs because NSK correctly reported only rebates 
allocable to in-scope merchandise, and Commerce’s treatment of this 
amount as an indirect selling expense represents one reasonable treat- 
ment of this adjustment. NSK requests that this Court affirm Com- 
merce’s results regarding rebates and billing adjustments as they apply 
to NSK. NSK’s Brief at 48-52. SKF and Koyo also contest Torrington’s 
argument and assert its claim for billing adjustments as indirect ex- 
penses should be sustained. SKF’s Brief at 105-12; Koyo’s Brief at 
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48-49. Koyo alternatively argues this issue should be remanded for 
Commerce to reconsider the adjustments in light of Torrington. Koyo’s 
Brief at 49. 

NMB requests that this Court remand this issue to Commerce so that 
it can uphold its treatment of the rebates and PSPAs consistently with 
this Court’s decision in Torrington. NMB’s Brief at 32-33. 

It is clear from the administrative record that PSPAs and rebates on 
sales of out-of-scope merchandise were used to calculate the adjustment 
to FMV for PSPAs and rebates. See Final Results, 57 Fed. Reg. at 28,400. 
It is also clear that no effort was made to eliminate PSPAs and rebates 
paid on out-of-scope merchandise, although Commerce treated as indi- 
rect selling expenses rebates and PSPAs that were not allocated on a 
product-specific basis, but were allocated upon a customer-specific ba- 
sis. See id. 

Commerce cannot use merchandise outside the scope of its review to 
assess antidumping duties. 19 U.S.C. § 1675(a)(2) (1988); Torrington 
Co.,17 CIT at__, 818 F. Supp. at 1578-79. 

More specifically, the Federal Circuit has held that an adjustment 
must be directly correlated with specific in-scope merchandise on the 
basis of actual costs for the adjustment to be deducted from foreign mar- 
ket value. Smith-Corona Group v. United States, 713 F.2d 1568, 1580 
(Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984). In Smith-Corona, the 
court approved an apportionment of total rebates paid between in-scope 
and out-of-scope sales because the apportionment yielded the actual 
amount per unit paid on sales of in-scope merchandise. Smith-Corona, 
713 F.2d at 1580. Such an apportionment was possible because the re- 
bates in Smith-Corona were granted as a fixed percentage of sales, re- 
gardless of the models sold. Id. 

This Court cannot allow Commerce to use a methodology which al- 
lows for the inclusion of PSPAs and rebates on out-of-scope merchandise 
in calculating adjustments to FMV and, ultimately, the dumping mar- 
gins. Accordingly, this Court remands this issue to Commerce to allow it 
to develop a methodology which removes PSPAs and rebates paid on 
sales of out-of-scope merchandise from any adjustments made to FMV 
for PSPAs or rebates or, if no viable method can be developed, to deny 
such an adjustment in its calculation of FMV. 


10. Failure to Conduct Verification of FAG Germany’s COP Data: 


During these administrative proceedings, Commerce decided not to 
verify the cost of production section of FAG Germany’s (“FAG”) data 
submissions. Commerce made this determination based upon a number 
of factors including the volume and significance of a particular firm’s 
shipments from the country under review, the firm’s past verification 
history, and Commerce’s evaluation of the credibility of the data sub- 
mitted by that firm in the context of the review under consideration. Fi- 
nal Results, 57 Fed. Reg. at 28,425. 

Torrington asserts that in the first review, Commerce already deter- 
mined that good cause existed for conducting a verification of FAG’s cost 
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accounting system and yet Commerce cancelled that cost verification. 
In the second review, Torrington alleges Commerce did not verify FAG’s 
cost accounting system and there were therefore two consecutive re- 
views in which Commerce did not conduct a verification of FAG’s cost 
accounting system despite the fact that Commerce had good cause. Tor- 
rington therefore argues that, pursuant to 19 U.S.C. § 1677e(b)(3)(B) 
(1988), Commerce was required to perform a verification in the second 
review. Torrington cites to the legislative history for support of its prop- 
osition. Torrington requests a remand for verification or, alternatively, 
for the application of best alternative information. Torrington’s Brief at 
89-94. 

Torrington also states that the questions raised by Torrington 
throughout both reviews with respect to FAG’s cost system went to the 
fundamental ability of the system to deliver accurate results. Without 
verification, Torrington asserts Commerce could not resolve those ques- 
tions. Id. at 93. 

In the final results, Commerce explained: 

With respect to administrative reviews, the Department is re- 
quired to verify information under 19 CFR 353.36(a)(1) if the Secre- 
tary decides that good cause for verification exists, or if a request for 
verification is received from an interested party no later than 120 
days after publication of notice of initiation and the Department 
has not conducted a verification during either of the two immedi- 
ately preceding administrative reviews. 

With respect to these reviews, the Department’s decision as to 
whether there was good cause for verifying a certain response 
rested on a variety of factors or circumstances. Among the Depart- 
ment’s considerations were the volume and significance of a partic- 
ular firm’s shipments from the country under review, the firm’s 
past verification history, and our evaluation of the credibility of the 
data submitted by that firm in the context of the review under con- 
sideration. Since these are the second administrative reviews for 
AFBs, there are no firms under review which have not been verified 
in the two previous reviews. Therefore, the Department did not 
need to consider this requirement for its verification decisions. 

Final Results, 57 Fed. Reg. at 28,425. 

Defendant argues that Torrington’s contention that good cause ex- 
isted because FAG used a cost accounting system different from that 
used in the original investigation of antifriction bearings from Germany 
is without merit. Commerce asserts FAG did not adopt a new cost ac- 
counting system as alleged by Torrington. According to Commerce, the 
underlying methodology and organization of FAG’s cost accounting sys- 
tem did not differ between the system used by FAG for this administra- 
tive review and the system that was verified by Commerce during the 
less-than-fair-value investigation. The only difference between FAG’s 
cost accounting system in this administrative review and in the less- 
than-fair-value investigation is that, after the investigation, FAG up- 
dated the standard costs for over 40,000 products so that those standard 
costs would have a uniform basis. Commerce points out that its evalua- 
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tion of FAG’s data was not based solely upon information submitted by 
FAG, but was based also on Commerce’s verification of FAG’s sales data 
in the previous review and investigation. In addition, Commerce states 
it acted within its broad discretion and was supported by substantial evi- 
dence in determining not to conduct verification in this case. Defen- 
dant’s Brief at 50-54. 

FAG agrees with the position of Commerce on this issue. FAG asserts 
it submitted a comprehensive cost response to Commerce detailing fully 
its cost system and providing substantial documentary support for all 
its major cost calculations. FAG further states that, after reviewing 
FAG’s complete cost response and plaintiff's comments, Commerce is- 
sued an extensive supplemental cost questionnaire to which FAG re- 
sponded in detail. FAG agrees that Torrington timely requested 
verification of its cost and sales responses, but asserts its cost system 
and cost data were fully verified in the original less-than-fair-value in- 
vestigation and that Commerce conducted a full verification of FAG’s 
home market sales response (including portions of its cost accounting 
system and cost allocation methodologies). FAG’s Brief at 62-69. 

In sum, FAG argues that Commerce, consistent with its discretion 
and acting within the parameters set by the Court for determining the 
existence of “good cause” for verification purposes, correctly and rea- 
sonably concluded that a cost verification for FAG Germany was not re- 
quired. Id. 


In relevant part, 19 U.S.C. § 1677e(b) (1988) states: 


The administering authority shall verify all information relied 
upon in making— 
* * 


* * * * * 


Sag : review and determination under section 1675(a) of this 
title, if— 
(A) verification is timely requested by an interested 
party * * * and 
(B) no verification was made under this paragraph dur- 
ing the 2 immediately preceding reviews and determina- 
tions under that section of the same order, finding, or 
notice, except that this clause shall not apply if good cause 
for verification is shown. 
This provision is mirrored by 19 C.FR. § 353.36(a) (1992). 
_ Itis uncontested that Torrington’s request for verification was timely 
-and that, this being the second review, there were not yet two immedi- 
ately preceding reviews. Thus, whether good cause for verification was 
shown is solely at issue in this case. 

The statute and regulations clearly leave to Commerce the deter- 
mination of whether good cause for verification exists. 19 U.S.C. 
§ 1677e(b); 19 C.ER. § 353.36(a)(iv). If Commerce is satisfied with a re- 
spondent’s data and determines that good cause to verify does not exist, 
and Commerce’s determination is supported by substantial evidence on 
the administrative record, this Court will uphold Commerce’s deter- 
mination. 19 U.S.C. § 1516a(b)(1)(B). 
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In this case, Commerce closely examined FAG’s cost response, re- 
quested additional information and decided that good cause for verifica- 
tion did not exist. Germany Public Document No. 259, Frames 1822-62; 
Germany Public Document No. 355, Frames 1539-48. 

Torrington failed to establish that good cause existed for Commerce 
to verify FAG’s cost of production data. Torrington’s allegation of omis- 
sions and discrepancies by FAG are insufficient to show good cause be- 
cause Commerce evaluated FAG’s submissions and deficiency responses 
and found them to be credible. In addition, Commerce’s evaluation of 
FAG’s data was not based solely upon information submitted by FAG, 
but was also based upon the fact that Commerce had successfully veri- 
fied FAG’s sales data in the previous review and successfully verified all 
of FAG’s data in the investigation. Final Results, 57 Fed. Reg. at 28,425; 
Germany Public Document No. 355, Frames 1539-1548. 

Commerce having reviewed the data that FAG submitted and having 
verified FAG’s sales data in the previous review and verified all of FAG’s 
data in the investigation, this Court finds that in this case, Commerce’s 
determination was supported by substantial evidence on the adminis- 
trative record and is sustained. 


11. Value of Major Inputs From Related Parties: 


FAG-Italy purchased certain parts from its parent company, FAG- 
Germany. Because the purchases of these parts were not at arm’s- 
length, FAG-Italy reported as the cost of the parts FAG-Germany’s cost 
of production plus movement expenses. Commerce used these costs re- 
ported by FAG-Italy in its calculation of constructed value (“CV”). Final 
Results, 57 Fed. Reg. at 28,416; Defendant’s Brief at 55. 

Torrington asserts Commerce erred in calculating the value of major 
inputs obtained by FAG-Italy from related parties. Torrington argues 
that under 19 U.S.C. § 1677b(e)(2) and (3) (1988), in related party trans- 
actions, Commerce is required to obtain and compare the values of ma- 
jor inputs obtained from related and unrelated parties. Because 
FAG-Italy provided related-party costs rather than transfer prices and 
Commerce was therefore unable to determine the actual related-party 
transfer prices, Torrington argues Commerce was required to value the 
inputs based on the best information available of what an unrelated 
party would charge for such inputs. Torrington requests a remand with 
instructions that Commerce do so, including a reasonable amount for 
profit. Torrington’s Brief at 95-98. 

FAG argues that as Torrington failed to address this specific issue at 
the administrative level, it is improperly relying upon the arguments 
made by Federal-Mogul to raise this issue on appeal. Since Torrington 
did not specifically brief this issue, FAG argues, citing the doctrine of ex- 
haustion of administrative remedies, it cannot now claim that Com- 
merce acted improperly. Alternatively, FAG asserts Torrington’s claim 
fails on the merits. FAG states there is no independent market for the 
components involved from which prices could have been derived and the 
value provided by FAG-Italy was not less than the cost of production, as 
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required by 19.U.S.C. § 1677b(e)(3), because the value was FAG-Germa- 
ny’s cost of production. Consequently, the value did not violate the stat- 
ute and there were no arm’s-length prices to compare to transfer prices. 
FAG points out that there was nothing unlawful in Commerce’s decision 
to accept the related company’s cost of production for its CV calcula- 
tions. FAG’s Brief at 70-74. 

Defendant also raises the doctrine of exhaustion of administrative 
remedies, stating that although Federal-Mogul contested Commerce’s 
use of these costs during the administrative reviews, Torrington did not 
raise any objection. Commerce asserts Torrington cannot for the first 
time before this Court argue Commerce should have valued the inputs 
which FAG-Italy obtained from its related parent using an unrelated 
party transfer price. Alternatively, Commerce, too, asserts Torrington’s 
claim should be denied on the merits. Defendant’s Brief at 55-57. 

This Court disagrees and holds that, although Torrington failed to 
avail itself of the opportunity to make its arguments before Commerce, 
Torrington is not barred from arguing, for the first time before this 
Court, that Commerce improperly calculated the value of major inputs 
from related parties. 

In the Final Results, Commerce stated, “The record does not provide 
specific evidence that warrants rejecting using cost of production to val- 
ue purchases from related parties. The company and its counsel certi- 
fied that this information was accurate.” Final Results, 57 Fed. Reg. at 
28,416. 

First, Torrington’s reliance on 19 U.S.C. § 1677b(e)(3) is misplaced. 
That section applies where Commerce has reasonable grounds to be- 
lieve or suspect that the value attributed to inputs is less than the costs 
of producing those inputs. Commerce has accepted cost of production as 
the best evidence of the value of the inputs from FAG-Italy’s related sup- 
plier. Torrington has pointed to no evidence which indicates that Com- 
merce should believe or suspect that the amount represented as the 
value of these inputs is less than the cost of production of the inputs. Se- 
cond, a modification of FAG-Italy’s COP data for the purpose of assuring 
that the costs of production exceeds an unknown value in a nonexistent 
market could not be justified. 

Nevertheless, in calculating constructed value, Commerce is obli- 
gated to allocate profit, as well as various costs and expenses to the prod- 
ucts under investigation. See 19 U.S.C. § 1677b(e)(1) (1988). See also 
19 C.FR. § 353.50(a) (1992). Where determining a profit amount is 
problematical, Commerce is not without guidance. It may employ the 
statutory minimum of eight percent of the sum of general expenses and 
cost. 19 U.S.C. § 1677b(e)(1)(B)(ii) (1988). 

Hence, as profit is a part of the constructed value calculation, the 
Court finds that Commerce erred in not adjusting FAG-Italy’s COP data 
to include profit in its calculation of constructed value. In this respect, 
the constructed value calculation is not supported by substantial evi- 
dence on the record and is not in accordance with law. This case is re- 
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manded to Commerce with instructions to add to FAG-Italy’s COP data 
an amount for profit which is not less than the statutory eight percent 
minimum and to make any adjustments to constructed value that may 
be required as a result. Federal-Mogul Corp. v. United States, 18 CIT 
, ___, 862 F Supp. 384, 404 (1994). 

With regard to the COP calculation, the Court agrees with Commerce 
that no statutory authority requires what plaintiff seeks. See 19 C.FR. 
§ 353.51(c) (1992); Federal-Mogul Corp.,18CIT at ___, 862 F Supp. at 


404. Hence, with respect to the calculation of FAG-Italy’s COP Com- 
merce is sustained. 


12. Adjustments to FMV for NTN’s Inventory Carrying Costs: 


Torrington challenges Commerce’s grant of adjustments to foreign 
market value for inventory carrying cost with respect to NTN. Torring- 
ton alleges that NTN included in its claim amounts for work in process, 
raw materials, and supplies, thereby inflating an adjustment which, un- 
der recent Commerce practice, had been limited to finished goods inven- 
tory. Torrington’s Brief at 98-102. 

NTN claims that it used the same method of allocation as it did in the 
first review and in the investigation. NTN further claims that in both 
instances Commerce accepted the allocation as reasonable and that the 
allocation methodology is based on its books and records, the accuracy of 
which has been verified in both the investigation stage and in the first 
review of this case. NT'N’s Brief at 54. 

Defendant requests that the case be remanded to Commerce so that it 
can address the issues raised by Torrington concerning NTN’s adjust- 
ment for inventory carrying costs. Defendant states that Commerce in- 
advertently failed to address Torrington’s arguments as to this issue 
during the administrative review. Defendant’s Brief at 57-58. Torring- 
ton agrees with Commerce that this matter should be remanded. Tor- 
rington’s Reply at 80. 

This Court agrees and remands the case to Commerce to address the 
issues raised by Torrington concerning NTN’s adjustment for inventory 
carrying costs and to set forth the basis for its determination. 


13. Exclusion of Koyo’s “Roller Chain” Sales: 


Torrington argues that Commerce erred by excluding from the U.S. 
sales listing all but one of the bearing models alleged to constitute “Roll- 
er Chain” sales. See Roller Chain, Other Than Bicycle, From Japan; Fi- 
nal Results of Administrative Review of Antidumping Finding, 48 Fed. 
Reg. 51,801, 51,804 (Nov. 14, 1983). It alleges that Koyo failed to ade- 
quately document entitlement to “Roller Chain” exclusion of these sales 
because Koyo failed to provide Commerce with the entered values and 
resale prices of the identified merchandise and further processing anal- 
ysis for one particular imported bearing model. According to Torring- 
ton, Koyo failed to satisfy its burden of demonstrating that the value of 
the imported product was insignificant in comparison to the value of the 
manufacturing in the United States. Torrington requests this Court re- 
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mand with instructions that Commerce apply BIA. Torrington’s Brief at 
102-116. 

Defendant argues that during the administrative proceedings, Koyo 
provided Commerce with sufficient data to demonstrate its entitlement 


to the granted exclusions. Defendant’s Brief at 58. In the final results, 
Commerce stated: 


The Department determined that Koyo did provide sufficient in- 
formation to demonstrate the applicability of the “Roller Chain” 
rule to certain identified merchandise. By letter of December 23, 
1991, Koyo reported the entered values and estimated resale prices 
of the identified “Roller Chain” merchandise. However, the value of 
one particular imported bearing model exceeds one percent of the 
finished product sold to unrelated customers. Accordingly, importa- 
tions of that model are not excluded from the scope of the relevant 
order by application of the “Roller Chain” principle and, therefore, 
should not have been excluded from Koyo’s U.S. sales listing. 


Final Results, 57 Fed. Reg. at 28,379. Commerce did apply a BIA rate to 
sales of a model for which Koyo was unable to provide the necessary fur- 
ther manufacturing information. Id. 

Koyo submitted a letter describing the products sold to the related 
companies and providing the information requested by Commerce with 
regard to the entered value of the scope merchandise and the sales value 
of the non-scope merchandise sold by the U.S. affiliates to the first unre- 
lated customers. Final Results, 57 Fed. Reg. at 28,379. Defendant main- 
tains that this submission provided Commerce with adequate 
substantiation of the entered values of the imported merchandise and 
the resale prices of the finished products, particularly in light of the dif- 
ficulties faced by Koyo in compiling the submission. Defendant asserts 
that Torrington has not shown any distortions in Koyo’s estimates and 
allocations. Defendant’s Brief at 58-60. 

Koyo does not dispute that its calculations of whether the entered val- 
ue of the products at issue exceeded the one percent “Roller Chain” 
threshold were based on estimated data regarding the sales values of the 
finished merchandise sold by the related U.S. parties to their first unre- 
lated customers. However, such estimates were required because the re- 
lated U.S. parties refused to provide Koyo with any information 
regarding the sales values of the products they sold to their unrelated 
U.S. customers. Koyo asserts it cooperated fully with Commerce in pro- 
viding all information available to it and, as Commerce accepted the in- 
formation, it would be unlawful to now apply BIA on the basis of Koyo’s 
failure to provide data that was never requested. Koyo’s Brief at 49-55. 

Torrington has given a history of the review and throughout its brief 
claims that Koyo failed to provide complete and accurate information 
regarding the entered values of the merchandise as required. However, 
Torrington has not shown any distortions in Koyo’s estimates and al- 
locations. In fact, there can be little question that the data was adequate 
for Commerce’s purposes because, based upon the data, Commerce was 
able to determine that one of Koyo’s imported bearing models did not 
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satisfy the one-percent threshold test. Commerce was satisfied with the 
information submitted by Koyo and the record reveals that Commerce 
fully addressed the concerns of Torrington. 

Commerce, having accepted the information submitted by Koyo and 
Torrington having failed to show any distortions in Koyo’s estimates 
and allocations, Commerce’s decision to accept the estimates and alloca- 
tions for the calculation of the “Roller Chain” percentage was reason- 
able and supported by substantial evidence and in accordance with law. 
This issue is hereby sustained. 


14. Use of Quantity as a Measure of Home Market Viability: 

Torrington alleges that Commerce failed to achieve a fair or accurate 
comparison by calculating home market viability for NMB Singapore 
and NMB Thailand based on quantity alone. Because of the differences 
in possible diameters of the bearings under review, Torrington contends 
that Commerce should have determined viability based on weight rath- 
er than quantity. Torrington’s Brief at 116-18, 131-33. 

Commerce has determined that the number of bearings sold is usually 
the best measure of whether the home market for bearings is viable and, 
therefore, required NMB to report its sales upon this basis. Defendant’s 
Brief at 61-65. In the final results Commerce stated: 


NMB/Pelmec Thai and NMB/Pelmec Singapore correctly re- 
ported their viability ratios based on quantity rather than weight. 
Respondents are instructed by the questionnaire to use quantity as 
the ome for the ratio if the number of parts will not have a signifi- 
cant effect on the calculation. 


Final Results, 57 Fed. Reg. at 28,424. NMB agrees with the position of 
Commerce. NMB’s Brief at 33-36. 

Commerce is required by the antidumping statute to determine 
whether the home market is viable (of a size suitable for making a com- 
parison with the market for the merchandise in the United States). The 
preference of the statute is for comparisons of United States prices with 
prices in the home market. However, if the administering authority de- 
termines that the quantity sold for home consumption is so small in 
relation to the quantity sold for exportation to countries other than the 
United States as to form an inadequate basis for comparison, then the 
price at which subject merchandise is sold or offered for sale for exporta- 
tion to countries other than the United States is used for comparison. 
The implementing regulation provides that if the quantity of such or 
similar merchandise sold during the period being examined for con- 
sumption in the home market country is so small in relation to third 
countries that it is an inadequate basis for FMV, Commerce will calcu- 
late FMV based on sales to a third country or on constructed value. 
19 U.S.C. § 1677b(a)(1)(B) (1988); 19 C.ER. § 353.48(a) (1992). 

Both the statute and the regulations clearly provide that the deter- 
mination of whether home market sales are adequate to form a basis for 
FMV shall be based on the quantity of merchandise sold in the home 
market. In the case at bar, Commerce did make this determination on 
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the basis of quantity. There is nothing in the statute or regulation which 
supports Torrington’s assertion that Commerce erred in using quantity 
rather than weight as a measure of home market viability. 

Torrington maintains that the present case is analogous to NMB Sin- 
gapore Litd., Pelmec Singapore Ltd. and NMB Corp. v. United States, 
15 CIT 590, 594, 780 F Supp. 823, 826 (1991). Torrington’s reliance 
upon NMB Singapore is misplaced. The Court ruled there that the com- 
plex facts of that case permitted Commerce to test viability based on the 
five classes of bearings involved, but it did not justify the decision not to 
test parts separately from finished bearings. Id. 

Commerce is afforded great latitude in the choice of methodology to 
be employed in antidumping investigations. Mitsubishi Elec. Corp. v. 
United States, 12 CIT 1025, 1050, 700 F. Supp. 538, 558 (1988), aff'd, 898 
F.2d 1577 (Fed. Cir. 1990). In this case the statute provides general guid- 
ance and leaves the application of a particular methodology to the ad- 
ministering authority. Commerce determined for these administrative 
reviews, that the number of bearings sold was usually the best measure 
of whether the home market for bearings was viable and, therefore, re- 
quired NMB to report its sales upon this basis. 

As long as Commerce’s methodology was reasonable and there is sub- 
stantial evidence in the record supporting Commerce’s conclusions, the 
Court will not impose its own views as to the sufficiency of the agency’s 
investigation or question the agency’s methodology. See Budd Co., 


Wheel & Brake Div. v. United States, 15 CIT 446, 450, 773 F. Supp. 1549, 
1553 (1991), count dismissed, Borlem S.A.-Empreedimentos Indus- 
triais and FNV-Veiculos E Equipamentos S.A. v. United States, 16 CIT 
106 (1992). This Court finds Commerce’s use of quantity as a measure of 
home market viability was a reasonable means of measuring the viabil- 
ity of the home markets and therefore sustains Commerce on this issue. 


15. Foreign Trade Zone Entries: 


Commerce did not require the collection of antidumping duty depos- 
itson NMB Singapore merchandise entered into foreign trade zones and 
subsequently re-exported to third countries. Final Results, 57 Fed. Reg. 
at 28,424. Torrington contests this treatment. Torrington’s Brief at 
119-20. 

Torrington alleges Commerce improperly determined that “entry” of 
merchandise pursuant to the antidumping law takes place only upon re- 
lease of the merchandise into the U.S. customs territory and not upon its 
arrival into the geographic confines of the U.S. Torrington argues that 
as the focus of the antidumping law is on importation of subject mer- 
chandise and that importation occurs when merchandise enters the geo- 
graphic U.S., the deposit of antidumping duties should occur upon entry 
of subject merchandise into FTZs. Therefore, Commerce should be re- 
quired to collect antidumping duties upon the importation into a FTZ of 
merchandise subject to an antidumping duty order. Id. 

Defendant responds by arguing that the reference to “entry” of mer- 
chandise in the antidumping statute unambiguously refers to the re- 
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lease of merchandise into the customs territory of the United States and 
does not refer to merchandise admitted into a FTZ. Commerce urges 
this Court to follow its recent decisions which have exempted foreign 
merchandise within a FTZ from the imposition of antidumping duties. 
Defendant’s Brief at 65-67. Citing the same precedent, NMB agrees 
with Commerce’s position. NMB’s Brief at 36. 

Torrington acknowledges the rulings contrary to its position, but 
maintains its arguments in order to preserve its right to appeal. Tor- 
rington’s Reply Brief at 91. 

This Court has previously ruled on this issue and adheres to its deci- 
sion in Torrington Co.,17CIT at__, 818 F. Supp. at 1572; see also Tor- 
rington Co. v. United States, 17 CIT __, __, 826 F. Supp. 492, 494 
(1993), related proceeding, 17 CIT __, 823 F. Supp. 945 (1993). This 
Court finds that the Foreign Trade Zone statute on its face exempts for- 
eign merchandise within a FTZ from the imposition of antidumping du- 
ties and from being subject to an antidumping administrative review 
until that merchandise is brought into the U.S. customs territory, unless 
some other provision of the Foreign Trade Zone statute or the regula- 
tions promulgated thereunder require otherwise. Torrington Co., 
17CIT at __, 818 F Supp. at 1572; see also Torrington Co., 17 CIT at 
____, 826 F. Supp. at 494. At the time of the imports in question, there 
was no statute or regulation that required that antidumping duties be 
imposed on merchandise imported into a FTZ or that such merchandise 
must be subjected to an antidumping administrative review until the 
merchandise entered U.S. customs territory. 

Subsequent to the imports at issue, the FTZ Board revised its regula- 
tions to provide that merchandise subject to an antidumping or counter- 
vailing duty order which enters an FTZ would be marked “privileged” 
and, thereby, subject to antidumping and countervailing duty laws. See 
15 C.ER. § 400.33(b)(2) (1992) (effective from April 6, 1992).? 

The merchandise here involved, having been imported into the FTZs 
as “nonprivileged” merchandise, was transformed in the FTZs into ar- 
ticles not covered by the antidumping duty order and was therefore not 
subject to the antidumping order. Thus, Commerce’s decision on this is- 
sue is in accordance with law and is hereby affirmed. 


16. Treatment of NMB Thailand’s “Route B” Sales: 


Torrington argues that Commerce should have excluded NMB Thai- 
land’s “Route B” sales from its home market database since they are not 
made in the ordinary course of trade. Torrington also states that Com- 
merce’s acceptance of “Route B” sales as a basis for foreign market value 


2 Section 400.33(b), which became effective April 6, 1992, provides the following: 


(b) Restrictions on items subject to antidumping and countervailing duty actions—(1) Board policy. Zone a 
cedures shall not be used to cir antidumping (AD) and countervailing duty (CVD) actions under 19 CFR 
parts 353 and 355. 

(2) Admission of items subject to AD/CVD actions. Items subject to AD/CVD orders or items which would be 
otherwise os to suspension of liquidation under AD/CVD procedures, if they entered U.S. Customs territory, 
shall be placed in privileged foreign status (19 CFR 146.41) upon admission to a zone or subzone. Upon entry for 
consumption, such items shall be subject to duties under AD/CVD orders or to suspension of liquidation, as ap- 
propriate, under 19 CFR parts 353 and 355. 
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is inconsistent with agency precedent and unsupported by substantial 
evidence. Torrington cites to the original investigation wherein Com- 
merce determined that “Route B” sales were considered third country 
sales because of the unusual circumstances surrounding them. Torring- 
ton’s Brief at 121-27. 

NMB asserts that it ships Thai-manufactured bearings to unrelated 
customers in the Thai home market via two routes. “Route A’ merchan- 
dise is shipped within Thailand to unrelated customers. “Route B” mer- 
chandise is exported from Thailand and shipped to NMB’s Singapore 
selling affiliate before being returned to Thailand for delivery to the un- 
related customer. “Route B” shipments are made to comply with Thai 
governmental programs which exempt material inputs of merchandise 
manufactured in Thailand for exportation from certain import duties 
and taxes. NMB argues that under these programs only a small quantity 
of the finished merchandise can be shipped directly in Thailand (that is, 
via Route A). Since NMB’s home market sales of bearings exceed this 
quantity, most bearings NMB sells to unrelated customers in Thailand 
are exported from Thailand to Singapore and then imported into Thai- 
land. NMB argues that such exportation to comply with benefit pro- 
grams is indeed “in the ordinary course of trade” in Thailand. NMB’s 
Brief at 37-40. 

Defendant states that in comparing prices in the United States and 
the home market, the antidumping statute provides that FMV must be 
based upon sales in the home market which are in the ordinary course of 
trade. 19 U.S.C. § 1677b(a)(1) (1988). Defendant asserts that, as Com- 
merce verified during the original investigation and first administrative 
review, NMB Thailand knew that merchandise shipped through Singa- 
pore was ultimately destined for delivery and consumption in Thailand. 
Defendant’s Brief at 67-70. 

Defendant maintains that even though the sales were exported to Sin- 
gapore prior to delivery to customers in Thailand, the first sale to an un- 
related party occurred in Thailand. Therefore, Commerce decided to 
classify NMB Thailand’s “Route B” sales as home market sales and in- 
clude them in the home market database. Defendant further states that 
the statute and applicable regulation instruct Commerce to consider the 
conditions and practices which, for a reasonable period prior to the time 
of exportation of subject merchandise, have been normal in the trade of 
merchandise of the same class or kind in the home market country. 
19 U.S.C. § 1677(15) (1988); 19 C.ER. § 353.46(b) (1992). Because NMB 
Thailand is subject to government restrictions upon the amount of mer- 
chandise it may ship directly to customers in Thailand, it has devised a 
method to circumvent those restrictions in order to increase its sales in 
the home market. Commerce argues it is perfectly logical, therefore, to 
recognize that the circumstances surrounding “Route A” and “Route B” 
sales will differ and to include “Route B” sales in the home market data- 
base. Defendant’s Brief at 67-70. 
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In the original investigation Commerce stated: 

With respect to the sales to Singapore that were re-imported into 
Thailand, we found at verification that NMB/Pelmec Thai had 
knowledge that these sales were ultimately destined for delivery 
and consumption in Thailand. However, knowledge is only one fac- 
tor that we considered in determining whether these sales are ap- 
propriately home market or third country sales. We also considered 
the other, unusual circumstances surrounding these transactions. 
For example, because these sales were exempt from certain taxes 
and import duties associated with other home market sales, the 
prices of these sales were not typical home market prices. In addi- 
tion, the goods are physically exported from Thailand and the first 
sale to an unrelated party takes place in Singapore. Lastly, these 
sales earn export subsidies and are considered exports by the Gov- 
ernment of Thailand for purposes of maintaining export statistics. 
All of these factors combined outweigh the importance of knowl- 
edge of the final destination in the determination of whether these 
sales are properly considered home market or third country sales. 
Therefore, we have determined that these sales are appropriately 
considered third country sales. 

Final Determination of Sales at Less Than Fair Value: Ball Bearings 
and Parts Thereof From Thailand, 54 Fed. Reg. 19,117, 19,118-19 (May 
3, 1989) (emphasis added). 

This Court agrees that the circumstances surrounding “Route A” and 
“Route B” sales will differ. However, this Court has not been able to as- 
certain in the record why Commerce arrived at a different conclusion in 
this case than it did in the original investigation where Commerce deter- 
mined that “Route B” sales were appropriately considered third country 
sales. In the final results of this review Commerce stated: 

The Route B sales included in the HM database are properly clas- 
sified as HM sales. The first sale to an unrelated party occurred in 
Thailand. These sales were accepted as HM sales and verified dur- 
ing the original investigation and first review, and no new informa- 
tion has been presented which would warrant their exclusion. 

Final Results, 57 Fed. Reg. at 28,422. 

Since Commerce’s decision to accept “Route B” sales as home market 
sales is inconsistent with its decision in the original investigation and no 
explanation has been given on the record as to the reasons for the incon- 
sistency, this Court finds that the decision is unsupported by substantial 
evidence and not in accordance with law. This Court hereby remands 
this case to Commerce to explain why it changed its findings. If no rea- 
sonable explanation can be given, then Commerce is to exclude the 
“Route B” sales from the home market database. 


17. NMB’s Bonded Warehouse-to-Bonded Warehouse Sales: 
Torrington claims that by accepting sales from NMB’s bonded ware- 
house to customers’ bonded warehouse (“bonded warehouse sales”) as 
the basis for foreign market value, Commerce disregarded agency prece- 
dent and statutory and regulatory requirements because (1) it ignored 
the unusual circumstances surrounding bonded warehouse sales, indi- 
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cating that the sales were not in the “ordinary course of trade,” and 
(2) it ignored the fact that bonded warehouse sales were not destined 
for “home consumption.” 19 U.S.C. § 1677b(a)(1) (1988); 19 C.ER. 
§ 353.46(b) (1992). Torrington asserts both Commerce, in the original 
investigation, and NMB recognized the unusual circumstances of these 
sales. Torrington cites to the original investigation wherein Commerce 
determined that bonded warehouse sales were considered third country 
sales because of the unusual circumstances surrounding them. Torring- 
ton’s Brief at 127-31. 

NMB argues that its bonded warehouse sales meet all of the require- 
ments of 19 U.S.C. § 1677b(a)(1) in that they were sold “in the principal 
markets of the country from which exported, in usual commercial quan- 
tities and in the ordinary course of trade for home consumption.” 
NMB’s Brief at 40-41. 

Defendant states that, although Commerce treated bonded ware- 
house sales in the original investigation as third country sales, Com- 
merce accepted these sales in this and the previous administrative 
review as home market sales because they were made to an unrelated 
customer, whereas the bonded warehouse sales in the original investiga- 
tion were made to a related party. Defendant states that Commerce did 
not treat NMB’s bonded warehouse sales as home market sales in the 
original investigation because they were third country sales, not be- 
cause Commerce found that these sales were outside the ordinary 
course of trade. Defendant argues that the only evidence offered by Tor- 
rington—its allegations that (1) import duties were not paid upon the 
raw materials and machinery used to produce the underlying merchan- 
dise and (2) NMB made these sales to avoid home market sales quantity 
restrictions—fails to demonstrate that NMB’s bonded warehouse sales 
were not made within the ordinary course of trade. Defendant’s Brief at 
70-75. 

In the original investigation Commerce stated: 


A large percentage of NMB/Pelmec Thai’s home market sales of 
ball bearings are made from its own bonded warehouse to the 
bonded warehouse of a related original equipment manufacturer 
(OEM) in Thailand. Bonded warehouses in Thailand are by their 
very nature for exportation and, as such, bonded warehouse sales 
between related parties cannot be considered domestic sales. 


Final Determination of Sales at Less Than Fair Value: Ball Bearings 
and Parts Thereof From Thailand, 54 Fed. Reg. at 19,119. 

In the original investigation, Commerce determined that sales from 
NMB Thailand’s bonded warehouse to the bonded warehouse of a re- 
lated entity should be considered third country sales. Jd. In contrast, the 
sales at issue in the current review are sales to an unrelated customer in 
Thailand. Thus, bonded warehouse-to-bonded warehouse sales were ac- 
cepted in the first review, and have not been excluded from the home 
market database for these final results either. Final Results, 57 Fed. Reg 
at 28,422. 
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Torrington bears the burden of proving whether the bonded ware- 
house sales are outside the ordinary course of trade and were not for 
home consumption. See Nachi-Fujikoshi Corp. and Nachi Am., Inc. v. 
United States, 16 CIT 606, 608, 798 F Supp. 716, 718 (1992). Torrington 
alleges that NMB conceded that bonded warehouse sales could be des- 
tined for export, because NMB could not confirm that its customers con- 
sumed the merchandise domestically. However, the fact that bonded 
warehouse sales could be destined for export has no bearing as to wheth- 
er the bonded warehouse sales were made in the ordinary course of 
trade. Furthermore, the facts that import duties on raw materials and 
machinery may not have been paid on bonded warehouse sales and that 
NMB may have made the bonded warehouse sales to avoid home market 
sales quantity restrictions are also irrelevant. Torrington has failed to 
explain why or how the duty-free status of the materials and machinery 
used to produce the merchandise or why NMB’s motivation of avoiding 
home market sales quantity restrictions caused the sales to be outside 
the ordinary course of trade. 

Commerce having set forth adequate reasons for its decision to accept 
NMB’s bonded warehouse sales as being made in the ordinary course of 
trade and for home consumption, and Torrington having failed in its 
burden to prove otherwise, this Court finds that Commerce’s decision 
that NMB’s bonded warehouse sales were made in the ordinary course 
of trade and for home consumption and its treatment of NMB’s bonded 


warehouse-to-warehouse sales as home market sales is supported by 
substantial evidence contained in the administrative record and is in ac- 
cordance with law. Therefore, this Court hereby affirms this issue. 


18. USP Adjustment for Uncollected Or Rebated Duties and Taxes: 


Torrington argues that NMB Thailand failed to adequately substanti- 
ate its claim for adjustments to USP for three types of uncollected or re- 
bated duties and taxes. Torrington asserts that Commerce’s acceptance 
of NMB’s claimed adjustment is also contrary to the decisions of this 
Court and not supported by substantial evidence. Torrington asserts 
there must be evidence of actual payment of the taxes and duties and of 
actual rebates of the same. Torrington’s Brief at 134-36. 

Commerce argues it properly determined that NMB Thailand pro- 
vided sufficient evidence to support its claim for import-duty drawback 
and indirect tax adjustments to USP Commerce asserts it was satisfied 
that the Thai duty drawback and business tax schemes, as evidenced by 
Thai law and NMB’s documents, sufficiently established NMB’s claim 
for adjustments pursuant to 19 U.S.C. § 1677a(d)(1)(B) and (C) (1988). 
Defendant’s Brief at 75-81. 

NMB Thailand asserts it has actually provided the very information 
Torrington alleges NMB failed to provide, namely, the payment of duties 
and taxes on material inputs. NMB’s Brief at 42. 

In accordance with 19 U.S.C. § 1677a(d)(1)(B), Commerce is required 
to increase USP by the amount of any import duties imposed by the 
country of exportation which have been rebated or which have not been 
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collected, by reason of the exportation of the merchandise to the United 
States. In determining whether a duty drawback adjustment is justified, 
Commerce must determine whether the foreign country makes entitle- 
ment to the rebate dependent upon the payment of import duties and 
whether the company claiming the adjustment can demonstrate that 
there were sufficient imports of raw materials to account for the duty 
drawback received upon exports of merchandise. However, there is no 
requirement that the specific input be traced from importation through 
exportation before allowing drawback on duties paid. Far East Machin- 
ery Co. v. United States, 12 CIT 972, 974-79, 699 F. Supp. 309, 311-15 
(1988). 

The indirect tax provision of the antidumping statute, 19 U.S.C. 
§ 1677a(d)(1)(C), requires Commerce to increase USP by the amount of 
any taxes imposed in the country of exportation directly upon the ex- 
ported merchandise, which have been rebated or not collected by reason 
of the exportation of the merchandise to the United States, but only to 
the extent that such taxes are added to or included in the price of such or 
similar merchandise when sold in the country of exportation. 

In the final results, Commerce found: 


Based on the information provided in NMB/Pelmec Thai’s ques- 
tionnaire response, we have accepted its claim for an adjustment for 
these expenses. NMB/Pelmec Thai has provided adequate informa- 
tion to support its claim for this adjustment. 

Final Results, 57 Fed. Reg. at 28,420. 

NMB Thailand, in its questionnaire response, explained: 

Thailand has a duty collection system comparable to the bonded 
warehouse system in the U.S. Under the Thai system, materials and 
parts may be imported free of import duties and business and mu- 
nicipal taxes provided that they are processed into goods which are 
exported. All of the materials ‘nt parts which we use in the 
manufacture of subject merchandise are imported under this sys- 
tem. When such subject merchandise is sold in the home market, 
however, the exempted import duties and business and municipal 
taxes must be paid. 

NMB Thailand Section B Questionnaire Response, AR Doc. No 26 at 
27-28. The import duty rates for the major materials and parts as well as 
the business tax rate applicable to imports and the municipal tax rate 
were also provided by NMB Thailand. Id. 

With regard to uncollected business and municipal taxes on sales, 
NMB Thailand stated in its Section B Questionnaire Response that un- 
der the Thai tax system business and municipal taxes are imposed on 
the sales of goods in the home market but not on their exportation. With 
respect to home market sales, a business tax is levied on the gross re- 
ceipts of the seller at a rate that depends on the type of goods sold. For 
the subject merchandise, the normal rate of business tax is 9%. NMB 
also stated that a municipal tax is similarly levied on the gross receipts of 
the seller, but at a fixed rate of 10% of the amount of the business tax. 
NMB also discussed its eligibility for a reduced tax rate contingent upon 
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Thai government approval. With regard to the rebated indirect taxes 
and import duties, NMB Thailand stated that the law permits exporters 
to apply for and receive tax certificates, which are freely transferrable, 
as rebates of indirect taxes and import duties inputs into products that 
are exported. Id. at 28-29. 

To support these claims, NMB submitted English translations of the 
Thai duty drawback legislation and the Thai tax legislation. See AR Doc. 
No 26 at 26-31. 

Based on the record, this Court finds that Torrington’s claim that 
NMB did not provide any evidence to establish that it was entitled to 
duty drawback adjustment to U.S. price is without merit. 

Based on the documentation provided by NMB and other evidence 
contained in the record, this Court finds that Commerce reasonably de- 
termined that NMB’s duty drawback and indirect tax claims were justi- 
fied in accordance with 19 U.S.C. § 1677a(d)(1)(B) and (C) and sustains 
Commerce’s adjustment of USP to include uncollected or rebated duties 
and taxes for NMB Thailand. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce for: (1) application of the rate of value added tax forgiven to 
United States price, calculated at the same point in the stream of com- 
merce where the value added tax is applied for home market sales, and 
addition of the resulting amount to United States price, without a cir- 
cumstance of sale adjustment to foreign market value; (2) denial of the 
adjustment to foreign market value for home market pre-sale freight ex- 
penses where foreign market value was calculated using purchase price; 
(3) development of a methodology which removes post-sale price adjust- 
ments and rebates paid on sales of out-of-scope merchandise from any 
adjustments made to foreign market value for post-sale price adjust- 
ments or rebates or, if no viable method can be developed, to deny such 
an adjustment in its calculation of foreign market value; (4) addition of 
an amount for profit which is not less than the statutory eight percent 
minimum to FAG-Italy’s cost of production data and any adjustments to 
constructed value that may be required as a result; (5) addressing the 
issues raised by plaintiff concerning NTN’s adjustment for inventory 
carrying costs to foreign market value and for setting forth the basis for 
its determination; and (6) a reasonable explanation as to why Com- 
merce changed its finding in the original investigation that “Route B” 
sales are third country sales or, if none can be given, for exclusion of 
these sales from the home market database. Commerce is sustained as 
to all other issues. 

Remand results are due within ninety (90) days of the date this opin- 
ion is entered. Any comments or responses are due within thirty (30) 
days thereafter. Any rebuttal comments are due within fifteen (15) days 
of the date responses or comments are due. 





U.S. COURT OF INTERNATIONAL TRADE 
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TIMKEN CoO., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NT'N BEARING 
Corp OF AMERICA, AMERICAN NTN BEARING MANUFACTURING CORP, 
NTN Corp, Koyo Serko Co., Lrp., Koyo Corp or USA, AND 
CATERPILLAR INC., DEFENDANT-INTERVENORS 


Court No. 91-09-00697 


(Dated March 31, 1995) 


ORDER AFFIRMING REMAND RESULTS 


TSOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Results 
of Redetermination Pursuant to Court Remand, The Timken Co. v. 
United States, Slip Op. 94-87 (May 27, 1994) (“Remand Results”), and 
any responses to the Remand Results submitted by the parties, it is 
hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, are affirmed, and it is fur- 
ther 

ORDERED that since all other issues have been decided, this case is 
dismissed. 





(Slip Op. 95-56) 


RAUTARUUKKI OY, PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 93-09-00560-AD 


[Motion of Rautaruukki Oy for judgment on agency record denied; motion of Inland 
Steel Industries, Inc. et al. for judgment on agency record granted; remanded to Interna- 
tional Trade Administration.] 


(Decided March 31, 1995) 


Ackerson & Bishop, Chartered (Frederick P Waite, M. Roy Goldberg and Stewart Block) 
for Rautaruukki Oy. 

Skadden, Arps, Slate, Meagher & Flom (Robert E. Lighthizer, John J. Mangan, Mark C. 
Del Bianco, Ellen Schneider and Pranav Trivedi) and Dewey Ballantine (Alan Wm. Wolff 
and Michael H. Stein) for Inland Steel Industries, Inc., Bethlehem Steel Corporation, Ge- 
neva Steel, Gulf States Steel, Inc. of Alabama, Lukens Steel Company, Sharon Steel Cor- 
poration and U.S. Steel Group a Unit of USX Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, and Velta A. 
Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice; and Office of the Chief Counsel for Import Administration, U.S. De- 
partment of Commerce (Robert J. Heilferty), of counsel, for the defendant. 


MEMORANDUM AND ORDER 


AQUILINO, Judge: This action consolidates CIT No. 93-09-00560 com- 
menced by Rautaruukki Oy and CIT No. 93-08-00608 brought by In- 
land Steel Industries, Inc., Bethlehem Steel Corporation, Geneva Steel, 
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Gulf States Steel, Inc. of Alabama, Lukens Steel Company, Sharon Steel 
Corporation and U.S. Steel Group, a Unit of USX Corporation. These 
firms have all interposed motions for judgment on the record compiled 
by the International Trade Administration, U.S. Department of Com- 
merce (“ITA”) sub nom. Final Determination of Sales at Less Than Fair 
Value: Certain Cut-to-Length Carbon Steel Plate From Finland, 
58 Fed.Reg. 37,122 (July 9, 1993), amended, 58 Fed.Reg. 44,165 (Aug. 
19, 1993). 

Jurisdiction of this court is based on 28 U.S.C. §1581-(c), with the 
standard of judicial review of the issues raised whether the challenged 
agency determination is unsupported by substantial evidence on the re- 
cord, or otherwise not in accordance with law. 19 U.S.C. §1516a(b)(1)(B). 


I 


Rautaruukki Oy’s motion, which will be referred to hereinafter as 
that of the “plaintiff”, seeks judgment based upon errors sought to be 
attributed to the ITA, including (a) refusal to make a “small item quanti- 
ty” adjustment to foreign-market value pursuant to 19 U.S.C. 
§1677b(a)(4)(A); (b) refusal to consider corrected information regarding 
heat treatment of certain carbon steel plate products for the calculation 
of the margin of dumping; (c) disallowal of a circumstances-of-sale ad- 
justment pursuant to 19 U.S.C. § 1677b(a)(4)(B) for direct selling ex- 
penses; and (d) rejection of revised information as to general and 
administrative expenses used in calculating the foreign-market value. 


A 


In regard to the first specification of error, the plaintiff defines “item 
quantity” as “one size and one quality of carbon steel plate (or other flat- 
rolled carbon steel product) in one customer order for a single delivery to 
a single destination at a single time.” Plaintiff's Motion, p. 10. The stat- 
ute governing the ITA on this issue states: 


In determining foreign market value, if it is established to the sat- 
isfaction of the administering authority that the amount of any dif- 
ference between the United States price and the foreign market 
value * * * is wholly or partly due to— 


(A) the fact that the commercial quantities in which such or 
similar merchandise is sold or, in the absence of sales, offered 
for sale, for exportation to, or in the principal markets of, the 
United States, as appropriate, in the ordinary course of trade, 
are less or are greater than the commercial quantities in which 
such or similar merchandise is sold or, in the absence of sales, 
offered for sale, in the principal markets of the country of ex- 
portation in the ordinary course of trade for home consump- 
tion (or, if not so sold for home consumption, then for 
exportation to countries other than the United States); 


* * ok * * * * 
then due allowance shall be made therefor. 
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19 U.S.C. §1677b(a)(4). See also 19 C.FR. §353.55. And the agency’s final 
determination states that plaintiff's 


support on the record for this claim consists merely of a single 
chart, lacking comprehensive, narrative explanation, and a figure 
reported in the sales listing field for this claimed adjustment. In its 
response to the Department’s sales questionnaire, Rautaruukki 
claimed to be working on a “study” to justify the adjustment. How- 
ever, no such study was ever placed on the record in this investiga- 
tion. The information which Rautaruukki has presented does not 
adequately support or quantify the claim for a quantity adjustment. 
58 Fed.Reg. at 37,123. 

The plaintiff disputes this characterization, claiming three submis- 
sions in the record contain “more than adequate support for making a 
small item quantity adjustment to * * * FMV.” Plaintiff's Motion, p. 11. 
It refers to its response to the agency questionnaire which explained 
that the “average item size produced by Rautaruukki for the U.S. mar- 
ket is * * * larger than for the Finnish home market.”! Furthermore, the 
plaintiff asserts that that response specifically included the weighted 
average effect of the small-item quantity and explained that the “pro- 
duction of the larger number of items for the Finnish home market re- 
quired more work, more production changes, and more production 
time”, which are considered when pricing the merchandise. Jd. at 12. 

According to the plaintiff, it also provided a chart showing the “rela- 
tionship of the production costs of carbon steel plate to item quantity” 
and a memorandum “which analyzed in detail the production costs of 
carbon steel plate as a function of the item quantity factor.” Id. See 
ConfApp Tabs B & C. 

On July 1, 1993, the plaintiff requested the ITA to correct the final de- 
termination “to reflect the presence of this memorandum on the record 
* * * and withdraw the final determination until it ha[d] an opportunity 
to review the memorandum and incorporate this information into a fi- 
nal determination”. ConfApp Tab D, pp. 2-3. The agency refused this 
request: 


* * * The memorandum which Rautaruukki cites was considered in 
our final determination. However, our final determination was ac- 
curate in stating that Rautaruukki’s support for its chart and 
claimed figure was not comprehensive because: 1) the memoran- 
dum itself contains the admission that it used a “simplified model” 
based on an uncompleted production cost project; and 2) the memo- 
randum further stated that the project would be completed before 
the end of the year (1992), but no completed study was ever placed 
on the record * * * despite several additional opportunities for re- 
spondent to do so, including a specific request e the Department 
for additional support for the claimed adjustment. Therefore, we 


1 Plaintiff's Motion, p. 11, quoting its confidential appendix (“ConfApp”), Tab A at B-14 to B-15. 
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disagree with Rautaruukki that any minis terial error has been 
committed.” 

The court’s role now is to “ascertain whether there was a rational ba- 
sis in fact for the determination.” American Lamb Co. v. United States, 
785 F.2d 994, 1004 (Fed.Cir. 1986), quoting S.Rep. 249, 96th Cong., 1st 
Sess. 252. A review of the record at bar reveals such a basis. While both 
the original response to the agency questionnaire and the memorandum 
sought to be relied upon explain the differing item quantities in the 
Finnish and the U.S. markets, only the latter attempts to analyze costs 
of production in any detail. The memorandum explicitly notes, however, 
that it describes a simplified model because the “complete model to cal- 
culate the costs is still unfinished” and that “only the preliminary re- 
sults are available but before the end of the year the project will be 
completed to comprise calculations covering the whole production pro- 
cess.” ConfApp Tab C, p. 1. The ITA record is bereft of such a project.? 

Both the statute and its implementing regulations clearly provide 
that a party claiming a quantity adjustment must establish “to the satis- 
faction of the administering agency” that any price differential is due to 
the fact that the wholesale quantities in which the merchandise is sold 
for exportation to the United States are lesser or greater than such 
quantities are sold in the home market. See, e.g., Siluer Reed America, 
Inc. v. United States, 12 CIT 39, 47-48, 679 FSupp. 12, 19 (1988). This 
court cannot hold unreasonable the agency’s conclusion that its prelimi- 
nary results for the plaintiff, which were essentially an estimate based 
on the simplified model, were insufficient to support the claim for a 
small-item quantity adjustment.’ That is, the court concludes that the 
ITA’s refusal to make that kind of adjustment to foreign-market value 
was in accordance with law and is supported by the record at hand. 


B 


The plaintiff complains that the agency disregarded information sub- 
mitted after the sales verification on March 8-11, 1993 in Raahe, Fin- 
land to correct inaccuracies discovered during that process. According 
to the plaintiff, “as a result of inadvertent clerical errors by company 
personnel, Rautaruukki failed to record certain internal codes for heat 
treatment in its initial response to the ITA’s questionnaire.” Plaintiff's 
Motion, p. 16. The agency requested that the plaintiff identify the U.S. 
sales which were mismatched due to heat-treatment misreporting. It 
did so on April 21, 1993. See ConfApp Tabs F, G & H. In its final deter- 
mination, however, the ITA rejected the submission as “untimely and 


2 ConfApp Tab E, Attached Memorandum, p. 2 (emphasis in original). 

At oral argument, the plaintiff opined that this “belated” explanation is insufficient. It seeks a remand for an “offi- 
cial” explanation why the referenced study was rejected. Counsel for the plaintiff acknowledged that this request is a 
“formality” but nevertheless an important issue for the court to address. Tr. at 7-8. The plaintiff further contended 
that it was premature at this juncture in the proceedings to consider merits of the study itself. Jd. at 12. 

3 Counsel for the plaintiff explained at oral argument that, although Rautaruukki never advised the ITA, the refer- 
enced study was complete and never amended. Tr. at 5. 

4 Although preferable, such a conclusion need not be in the final determination. Furthermore, judicial review is of 
the entire administrative record, which obviously encompasses more than that determination. Here, that record in- 
cludes the ITA memorandum refusing plaintiff's request to “correct” the final determination and which contains the 
agency’s explanation for rejecting the preliminary study. 
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unsolicited new information”. 58 Fed.Reg. at 37,124. Claiming the “er- 
rors were systematic in nature”, the agency used as best information 
otherwise available 


the higher of: (1) The highest non-aberrant transaction margin cal- 

culated for the firm from among the sales of the same class or kind 

of merchandise where we were able to calculate a margin, or (2) the 

average petition rate for the same class or kind of merchandise. 
Id. 

Section 1677e of Title 19, U.S.C. requires resort to the best informa- 
tion otherwise available whenever the ITA “is unable to verify the accu- 
racy of the information submitted” or a party “refuses or is unable to 
produce information requested in a timely manner and in the form re- 
quired.” See also 19 C.FR. § 353.37. 

Of course, the agency may set and enforce its own deadlines, and a 
party has an obligation to meet them, or obtain extensions thereof. See 
19 C.ER. $353.31 (1993). However, “[p]rior to resorting to best informa- 
tion available, the Department as a matter of practice often * * * per- 
mits a respondent to correct a deficiency during the verification process, 
depending on the nature and scope of the deficiency.” Neither the stat- 
ute nor the regulations provide similarly for information submitted af- 
ter verification, as in the instant case, regardless of its nature and scope. 
Cf. Brother Industries, Ltd. v. United States, 15 CIT 332, 341, 771 


F.Supp. 374, 384 (1991) (corrected information voluntarily submitted to 
supplement a questionnaire response prior to the preliminary deter- 
mination in an administrative review relates to a matter already part of 
the record and therefore is not “new” information). Clearly, in view of 
the timing, plaintiff's information could not have been verified in accor- 
dance with 19 U.S.C. §1677e(b). The ITA’s resort to the best information 
otherwise available was therefore in accordance with law. 


C 


The plaintiff contends that the agency improperly disallowed its 
claim for adjustment of foreign-market value pursuant to section 
1677b(a)(4)(B), which provides therefor if “it is established to the satis- 
faction of the administering authority that * * * any difference between 
the United States price and the foreign market value * * * is wholly or 
partly due to * * * other differences in circumstances of sale.” The im- 
plementing regulations at 19 C.FR. § 353.56 elaborate: 


(a) In general. (1) In calculating foreign market value, the Secre- 
tary will make a reasonable allowance for a bona fide difference in 
the circumstances of the sales compared if the Secretary is satisfied 
that the account of any price differential is wholly or partly due to 
such difference. In general, the Secretary will limit allowances to 
those circumstances which bear a direct relationship to the sales 
compared. 


5 International Trade Administration Revisions to 19 C.F.R. Part 353, 54 Fed.Reg. 12,742, 12,766 (March 28, 1989) 
(Sec. 353.37) (emphasis added). 
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(2) Differences in circumstances of sale for which the Secret. 
will make reasonable allowances normally are those involving dif- 
ferences in * * * technical assistance * * *. The Secretary will also 
make reasonable allowances for differences in selling costs (such as 
advertising) incurred by the producer or reseller but normally only 
to the extent that such costs are assumed by the producer or reseller 
on behalf of the purchaser from that producer or reseller. 


It is clear that the burden rested upon the plaintiff to demonstrate a 
direct relationship between its advertising and technical expenses and 
the sales during the period of investigation. See, e.g., Rhone Poulenc, 
S.A. v. United States, 8 CIT 47, 64, 592 FSupp. 1318, 1333 (1984); Broth- 
er Industries, Ltd. v. United States, 3 CIT 125, 540 FSupp. 1341 (1982), 
aff'd sub nom. Smith-Corona Group v. United States, 713 F.2d 1568 
(Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984). According to the 
plaintiff, it satisfied this burden by providing the agency with documen- 
tation supporting its claim as to direct selling expenses in the home mar- 
ket, including advertising, sales promotion and technical services costs. 
See Plaintiff's Motion, pp. 20-29. In its verification report, however, the 
ITA asserted that plaintiff's questionnaire responses were only partially 
examined because “Rautaruukki was not fully prepared to demonstrate 
that its claimed direct expenses were truly direct in nature, * * * or that 
it had fully and properly included all relevant costs in its charges and 
adjustments.” ConfApp Tab L, p. 15. More specifically, regarding adver- 
tising expenses the agency concluded that it was “unable to perform any 
test to confirm that the expenses listed were indeed direct advertising 
expenses or to check that all relevant expenses had been included in 
Rautaruukki’s claimed adjustments.” Jd. Concerning plaintiff's claim 
for technical services, the ITA explained that 


Rautaruukki presented documentation * * * at verification to dem- 
onstrate its direct technical services claim. In our discussions with 
company officials, it became apparent, and company officials con- 
curred, that the Department’s definitions of “direct” and “indirect” 
expenses were the opposite of Rautaruukki’s definitions of these 
terms. As such, the majority of “direct” technical services expenses 
which we began to examine appeared actually to be indirect in na- 
ture. At that point, we stopped our examination of technical ser- 
vices * **. 
Id. In its final determination, the ITA reiterated that it had been “un- 
able to verify that any of the expenses in question were of the nature 
claimed by respondent” and therefore “treated all of Rautaruukki’s 
claimed U.S. selling expenses as direct and all of Rautaruukki’s claimed 
H{ome] M[arket] selling expenses as indirect.” 58 Fed.Reg. at 37,123. 
Allegedly, the agency’s failure to verify certain information 


was not caused by Rautaruukki’s inability to provide the ITA with 
the documentation at verification. The Department conducted only 
a partial review of this information and discontinued its verifica- 
tion without a complete and thorough examination of direct and in- 
direct selling expenses. * * * Any unexamined areas were not the 
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result of Rautaruukki’s lack of preparedness or inability to present 
verifiable documentation, but rather the ITA’s inability to note 
those deficiencies while conducting the verification. 


Plaintiff's Motion, p. 27. 

This contention, however, is not supported by the record. With regard 
to technical expenses, the ITA explained that examination was termi- 
nated only after it became apparent to both the agency and plaintiff's 
representatives that Rautaruukki Oy’s understanding of “direct” and 
“indirect” expenses was contrary to ITA definitions of these terms. See 
ConfApp Tab L, p. 15. Similarly, the court is unpersuaded that the 
agency improperly disallowed a circumstances-of-sale adjustment for 
plaintiffs claimed advertising expenses. As indicated in the verification 
report, it appears that plaintiff's lack of preparation caused the inability 
to verify the information submitted. In the absence of any further con- 
vincing explanation now on plaintiffs part, this court concludes the 
ITA’s approach to technical and advertising expenses is supported on 
the record and otherwise in accordance with law. 


D 


The plaintiff contends that the agency erred in calculating foreign- 
market value by refusing to accept information regarding plaintiff's 
general and administrative (“G&A”) expenses. Correspondence be- 
tween the ITA and the plaintiff before verification demonstrates that 
the latter received clear guidance on the manner in which to calculate 
such expenses, to wit: 


G&A expenses are those expenses which relate to the activities of 
the company as a whole rather than to the production process. 
These would include expenses which are not identified with a par- 
ticular operation * * *. Factory administrative costs, however, are 
considered to be part of factory overhead. G&A expenses should be 
allocated on an annual basis based on cost of sales. Provide a work- 
sheet reconciling the G&A expenses reflected on the consolidated 
financial statements to the amount of G&A expenses used for your 
calculation. Present the actual calculation reflecting the percent- 
age which you used for the submission. 


Defendant’s ConfApp Exhibit 6, p. 2. Moreover, the plaintiff was noti- 
fied when its response to the questionnaire was deemed deficient. See 
id., Exhibit 9. Despite plaintiff's assertion that it provided ample sup- 
port for its claim, the agency concluded in the verification report that 
the plaintiff 


does not report general and administrative expenses specifically as 
part of its financial reporting. For the verification the company 
claimed that it derived the G&A costs for the P[eriod of investiga- 
tion] from the company’s records which included fixed factory over- 
head plus depreciation for non production departments minus the 
selling expenses. A more specific list of the cost elements included 
in G&A wlas] not provided. Therefore, it was not possible to deter- 
mine the accounts or amounts the company had classified as G&A 
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or to verify that the corporate overhead was included as part of 
G&A. Rautaruukki did not derive a single G&A rate to be applied to 
the C[osts of manufacturing]. It allocated the total calculated G&A 
to the various products it produces on the basis of each products 
[sic] share of the total cost of production. 


ConfApp Tab M, p. 3. After reiterating this conclusion in its final deter- 
mination, the ITA, “making an adverse assumption, * * * used higher 
G&A figures based on data from Rautaruukki’s original cost of produc- 
tion submission.” 58 Fed.Reg. at 37,124. 

On its part, the plaintiff submits that verification exhibit 31, ConfApp 
Tab N®, contains the information sought by the agency, namely, a report 
entitled “Factory’s Indirect Costs, Depreciations and Interest of Fixed 
Assets”, which “identifies and quantifies each of the components in- 
volved in G&A expenses, as well as the cost of depreciation and interest 
on fixed assets.” Plaintiff’s Reply Brief, p. 14. Moreover, the plaintiff ar- 
gues that verification exhibit 38, ConfApp Tab 0, “contains a table 
which shows the method by which [it] calculated its G&A expenses in 
response to the ITA’s questionnaires.” Jd. Continuing, this exhibit 


contains the calculation of cost of sales as well as cost of production. 
If the ITA wanted to allocate Rautaruukki’s G&A expenses on the 
basis of cost of sales, it had merely to substitute the cost of sales fig- 
ure for the cost of production figure supplied 


by the plaintiff. Id. 

Perusal of the exhibits on which the plaintiff relies confronts the court 
with the same problem that faced the ITA. While the report’s title, 
quoted above, appears to provide the specific cost elements involved, it 
does so only for the month of June. As a result, the court is unable to tie 
the numbers provided in the report to the “Cost of Fixed Factory Over- 
head” for the period of investigation. Thus, as the agency noted in its 
verification report, it is not possible to verify the amounts reported. On 
this ground alone, the court must affirm the agency’s determination. 


II 


The motion for judgment on the agency record of Inland Steel Indus- 
tries, Inc. et al. (“Petitioners’ Motion”) contends that the methodology 
used by the ITA to adjust United States price (“USP”) pursuant to 
19 U.S.C. §1677a(d)(1)(C) to account for the Finnish “turn-over” or val- 
ue-added tax (“VAT”) forgiven by reason of export is contrary to both 
the plain meaning of the statute and recent case law. That section of 
Title 19 states that the purchase price and the exporter’s sales price 
shall be adjusted by being increased by 


the amount of any taxes imposed in the country of exportation di- 
rectly upon the exported merchandise or components thereof, 
which have been rebated, or which have not been collected, by rea- 
son of the exportation of the merchandise to the United States, but 
only to the extent that such taxes are added to or included in the 


6 This exhibit was missing from plaintiff's confidential appendix and submitted to the court after oral argument. 
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price of such or similar merchandise when sold in the country of 
exportation. 


See also 19 C.FR. § 353.41. Inland e¢ al. argue that the agency ignored 
this “clear statutory mandate, and * * * increase[d] USP by the amount 
of tax that was actually assessed on comparison home market merchan- 
dise” rather than “calculating what the hypothetical tax would have 
been on the US. sale by multiplying the foreign market tax rate by the 
appropriate U.S. price and *** increasing USP by the resulting 
amount.” Petitioners’ Motion, pp. 10, 15. 

The defendant admits that petitioners’ preferred methodology was 
indeed the one used by the ITA in the preliminary investigations.’ The 
agency explained in the final determination, however, its rationale for 
altering the methodology as follows: 


* * * On March 19, 1993, the United States Court of Appeals for the 
Federal Circuit, in affirming the decision of the Court of Interna- 
tional Trade in Zenith Electronics Corporation v. United States, 
* * * ruled that section 772(d)(1)(C) of the Tariff Act provides for an 
addition to U.S. price to account for taxes which the exporting coun- 
try would have assessed on the merchandise had it been sold in the 
home market * * *. Accordingly * * *, the Department has changed 
its methodology for foreign taxes from that used in the preliminary 
determinations * * *. [W]e have not calculated a hypothetical tax on 
the U.S. product, but have added to the US. price the absolute 
amount of tax on the comparison merchandise sold in the country of 
exportation.® 


In the Zenith case referred to, which is reported at 988 F.2d 1573 
(Fed.Cir. 1993), the court addressed, among other things, whether the 
ITA had improperly made circumstances-of-sale adjustment to foreign- 
market value. In concluding that the agency was in error and that sec- 
tion 1677a(d)(1)(C) directs the ITA to adjust only the USP the court 
noted that this 


statute by its express terms allows adjustment of USP in the 
amount of taxes on the merchandise sold in the country of exporta- 
tion * * * [and that] Commerce may eliminate the multiplier effect 
by adjusting USP by the amount, instead of the rate, of the ad valo- 
rem tax. 


988 F.2d at 1582 n. 4 (emphasis in original). 

It is this footnote upon which the agency relied in the final determina- 
tion at bar. However, the defendant now concedes that two recent deci- 
sions of this Court of International Trade have not taken that approach, 
namely, Federal-Mogul Corp. v. United States, 17 CIT , 834 FSupp. 
1391 (1993), appeal Nos. 94-1097, 94-1104 argued A Aug. 5, 1994 





7 See Notice of Preliminary Determination of Sales at Less Than Fair Value: Certain Cold-Rolled Carbon Steel Flat 
Products From Smmen 58 Fed. Reg. 7,066, 7,069 (Feb. 4, 1993). 

8 Notice of Final Determination of Sales at Less Than Fair Value: Certain Cold- Rolled Carbon Steel Flat Products 
From Argentina, Appendix II, Issues Common to all Antid: igati of Flat-Rolled Steel Products. 
58 Fed.Reg. 37,077, 37,078 (July 9, 1993). 
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(Fed.Cir.), and Avesta Sheffield, Inc. v. United States, 17 CIT , 838 
FSupp. 608 (1993). Hence, the 


Department has changed its methodology * * *. From now on, the 
Department will add to USP the result of multiplying the forei 
market tax rate by the price of the United States merchandise at the 
same point in the chain of commerce that the foreign market tax 
was applied to foreign market sales. 


Defendant’s Response Brief, p. 58, citing Final Determination of Sales 
at Less Than Fair Value: Ferrosilicon From Brazil, 59 Fed. Reg. 732, 733 
(Jan. 6, 1994). See also The Torrington Company v. United States, 18 
CIT _,___, Slip Op. 94-84, at 5-7 (May 24, 1994), affirming ITA de- 
termination on remand to apply the “new” methodology to conform 
with the Federal-Mogul decision. In sum, the agency is in agreement 
with the petitioners and now seeks a remand for “recalculation of the 
adjustment to USP for taxes forgiven upon exportation of the plate to 
the United States.” Defendant’s Response Brief, p. 60. 

In contrast, the plaintiff contends that the methodology applied in the 
final determination was consistent with the statutory purpose of section 
1677a(d)(1)(C), to wit: 


* * * The Zenith decision makes it clear that there are a number of 
permissible means of making the adjustment for VAT, and the De- 
partment clearly adopted at the time of the Final Determination a 


method that was not only consistent with the statutory phar 


but which followed the method suggested in footnote 4 of Zenith. 
The fact that a later court, and even the Department itself, may sub- 
sequently suggest that there are other methods does not make the 
method chosen by the Department in the Final Determination arbi- 
trary, capricious, or not in accordance with law. It should be af- 
firmed as an acceptable means of making the VAT adjustment. 


Opposition of Rautaruukki Oy to Domestic Steel Producers’ Motion, p. 
4. Moreover, the plaintiff relies on the parallel argument in the Memo- 
randum of Points and Authorities of Hoogovens Groep BV and N.V.W. 
(U.S.A.), page 31 that the court in Zenith 


recognized that the achievement of tax neutrality is a permissible 
goal under the statute, if the Department so elects, provided that it 
is effected in a manner authorized by the statute. * * * [T]he Court 
articulated in footnote 4 of its decision a method by which the De- 
partment could make the adjustment that both conforms to the 
statute and achieves tax neutrality * * *.9 


And the plaintiff points to Hyster Corporation v. United States, 18 CIT 
___, 848 FSupp. 178 (1994), adopting the contention that the court 
“agreed that the statute authorizes the methodology suggested in foot- 
note 4 by the Zenith court” .9 


9 Emphasis in original. Cf. Nat’l Steel Corp. v. United States, 18 CIT , 870 FSupp. 1130 (1994). 


10 Memorandum of Points and Authorities of Hoogovens Groep BV and N.V.W. (U.S.A.), p. 32. The court notes in 
passing, however, that subsequent to issuance of the Hyster opinion, the ITA opted in that proceeding for the methodol- 
ogy now pressed by Inland et al. herein. 
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In Federal-Mogul Corp. v. United States, supra, the court concluded, 
however, that that footnote “is clearly at odds with the body of Zenith 
and the language of the statute and is dicta”, referring to the Federal 
Circuit’s pronouncement that “title 19 explicitly requires Commerce to 
increase USP by the amount of tax that the exporting country would 
have assessed on the merchandise if it had been sold in the home mar- 
ket.” 834 FSupp. at 1396, quoting 988 F.2d at 1580 (emphasis added). 
Relying on the emphasized language, the court held it “clear from this 
statement, as well as the language of the statute itself, that the sale price 
to which the VAT rate is to be applied is the USP”. Id. The court relied on 
the analysis in Daewoo Electronics Co. v. Int’l Union of Electronic, Elec- 
trical, Technical, Salaried and Machine Workers, AFL-CIO, 6 F.3d 1511 
(Fed.Cir. 1993), cert. denied, 114 S.Ct. 2672 (1994), in which the plain- 
tiffs had challenged the ITA’s methodology for calculating the imputed 
commodity tax base for tax-adjustment purposes. The court of appeals 
explained that, while section 1677a(d)(1)(C) 


mandates a calculation of imputed tax amounts to be added to the 
USB [it] does not specify to which USP the Korean taxes are to be 
applied as the product moves to the consumer. This determination 
is Important because the Korean taxes are not a specific amount, 
but instead ad valorem in nature * * *. The Korean taxes must be 
applied to sales of goods at some discrete moment in the stream of 
commerce with or in the United States, a different market from 


that in which the taxes should be levied, but are not, because of 
exportation. 


6 F.3d at 1519 (footnote omitted). The opinion in Federal-Mogul noted 
that Daewoo concluded that the ITA’s methodology of “determining 
where in the stream of commerce the Korean authorities applied the ad 
valorem tax rate in the home market and applying the same tax rate to 
USP calculated at the same point in the chain of commerce and adding 
this amount to USP” was based on substantial evidence, thereby implic- 
itly recognizing that the ad valorem rate, not the amount of tax actually 
assessed in the home market, must be applied to the USP. 834 FSupp. at 
1397. The court therefore ordered the ITA to apply the Japanese VAT 
rate to USP and add the resulting amount to that price. 

In Avesta Sheffield, Inc. v. United States, 17 CIT at __, 838 FSupp. 
at 615, the court agreed that “footnote 4 of Zenith does indeed appear to 
be dicta”. While the court disagreed that the key sentence in the body of 
the Zenith opinion conflicted with the agency’s methodology, it con- 
cluded that Federal-Mogul’s construction was consistent with the statu- 
tory language: 

* * * [T]he underlined language does not address whether ITA is 
permitted to use the actual amount of taxes paid, perhaps because 
that issue was not before the Court of Appeals. Under the ITA’s new 
approach, U.S. price would be increased “by the amount of tax that 
the exporting country would have assessed on the merchandise if it 


11 g34 FSupp. at 1396. 
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had been sold in the home market,” at home market prices. The ap- 
proach approved in Federal-Mogul would require a US. price ad- 
jJustment by percentage of U.S. price, which treats the merchandise 
as “ifit had | been sold in the home market,” at its actual price. Thus, 
neither approach conflicts directly with the key sentence in the 
body of Zenith. Federal-Mogul’s construction is, however, in agree- 
ment with the wording of 19 U.S.C. §1677a(d)(1)(C). The court has 
difficulty finding such agreement in ITA’s construction. 


838 F.Supp. at 614 (emphasis in original, footnote omitted). The court 
expressed its concern that the 


ITA may not be considering this matter carefully enough in light of 
Federal-Mogul and has chosen a tortured reading of the statute, 

which puts the court in the awkward position of rejecting a clear 
statement of the Court of Appeals or a well-reasoned opinion of this 
court that applies plain statutory language. * * * ITA is directed to 
reconsider this issue and * * * advise the court * * * whether it is 


acquiescing or whether it is appealing the Federal-Mogul line of 
cases. 


Id. at 615. On remand, the ITA adhered to Federal-Mogul"2, as it has in 
subsequent cases. See, e.g., The Torrington Company v. United States, 
18CIT_ _, Slip Op. 94-167 (Oct. 20, 1994); United Electrical Workers 
of America v. United States, 18 CIT ___, Slip Op. 94-199 (Dec. 28, 


1994); The Timken Company v. United States, 19 CIT ____, Slip Op. 
95-20 (Feb. 10, 1995); Independent Radionic Workers of America v. 
United States, 19 CIT , Slip Op. 95-45 (March 15, 1995); Zenith 
Electronics Corp. v. United : States, 19 CIT , Slip Op. 95-46 (March 
15, 1995); Samsung Electronics Co. v. United § States, 19CIT__, Slip 
Op. 95-48 (March 16, 1995). 


Ill 


As indicated above, Federal-Mogul is on appeal, and plaintiff’s coun- 
sel, understandably, have suggested that the court consider holding any 
relief on Petitioner’s Motion in abeyance pending the outcome of that 
appeal. However, the analysis articulated in Federal-Mogul and fol- 
lowed in the cases cited is persuasive. This court therefore remands to 
the ITA to recalculate the margin of dumping, based upon multiplica- 
tion of the Finnish VAT rate by USP and increasing that price by the re- 
sulting amount. The agency may have 60 days from the date hereof to 
make and report such determination. 

Furthermore, in view of the discussion in Point I of this memoran- 
dum, the motion of Rautaruukki Oy for judgment on the agency record 
must be, and it hereby is, denied in its entirety. 





12 See Redetermination on R d, Final Determination of Sales at Less Than Fair Value, Certain Welded Stainless 
Steel Pipe From the Republic of Korea (A-580-81 0), Dep’t of Commerce (May 2, 1994). 
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